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Venerabilibus & Egregjis Viris Domino Thomz Exton, 

Equiti Aurato, Magiſtro Aulz Trinitatis Canta- 

| brigies, Johanni Boord, J. Cto. L.L. Profeſſori in 

 eadem Auld, Soctis inſuper inclytis, Adoleſcenti- 

buſque ejuſdem Aule ſalutem, gratiam benedittionem- 
gue omnimodam utplurimum exopto. 


Uidde me3 ( Domini tam inſignes ) tanti 
loqui audacia molirer : Qui veſtra' nimi- 
rum nomina, ubique tam celeberrima, pa- 
ginis hiſce, perperam omnino ſcriptis przx- 

texere auſus fui? Voſmet revera, inſtar Afſyli ( cui 
eſt mihi fugiendum) ante me poſuiſle plane confiteor. 
Candori profetto, benignitatique vottrum, Ancho- 
ram certo figens ; obſequii, erga Adoleſcentes a me 
obnixe optati, ſcintillam largiri aggreſſus ſum: Ur 
Curiarum nempe Eccleſiſticarum aegt:;, Ex meis [i- 
cet conaminibus; admodum languidis, in methodum 
tam accuratamredigeretur, dummodo tam in Praxi, 


quam in Jure, (proutres nata fuerit) confeſtim eru- , 


iti, imbutique eſſe queant,  Hocc eopuſculum, non 
eſſe non exiſtens Domino Clarke, apprime deberi fa- 


tetur : Methodice aſtyero exiſtente, aliis haud pa- 


rum authoribus ſemet ( ut opinor } aſtrictos, Ado- 
leſcentes haud denegabunt : Aliquorum nomina, Li- 
bri ſequentis marginimemet adjunxiſſe pateat. De 
Libra namque Woe Domini Clarke, inſcripto [ Fran- 


-cifc; Clarke Praxis Curtarim Ecclefiaſticarum] hocce 


( ſemot4 invidia, detrationeque omnimoda_ abju- 
rata ) ſum dicere coatus, met odurny ejus, Perera 
omnino,crudamqueexiſtere; Adoleſcenteſveiripraxi, 
abſque bene eruditorum adminiculo interveniente 
periter;&z inculcante, nullatenus inſtruere capacem. 
-Operi aſtvero huic ſuſcepto, ab alia etiam cauſa 
Az memet 
}C a | 
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memet aſtringi agnofco : Societati nimirum veſtre 
tam inſigni ut litarer ; veſtraſque inſuper verbis, ex- 
apgerarem laudes. Alumnum ficuti a vobis, me- 
met.vocare non eſt permiſlum ; ab radiis tamen 4 yo- 
bis profluentibus, totumque terrarum Orbem 4llu- 
minantibus ( mediante nempe conſilio Cl/ar. Domini 
Barloz Wickham & veſtri ex nupero Socictate, cujus 
honorifice ſum recordatus) ſcientiam iſthanc licer 
minirnam, in jure civili mihi acquiſitam ( intendente 
memet, prorſuſque huic deſtinatoſtudio ) accepiſſe 
lubenter agnoſco. Heu, hen forturia tam vaga maxt- 
meque ardua! Vzhominum malitix, fidelium pro- 
peniem, atque Lxſz majeſtatis Jura vindicantium, 


iſce'conatibus, ſummeque fraftorum, ſpernentium ! 


Vz invidix, ſexvitizque noyercz, ita immenſe ini- 
quz! Deeſle meo ferme ſpoliavere: In me miſerias, 
protruſere, ut conamina, confiliaque mea aboriun- 
tur. De hiſce loqui ecquid ultra ſtatuero? Ultra 
patrocinium, 4 vobis miki donari 1mploratum, njhil 


cert omnino : Ut opus inſuper hoccine a me ſuf- - 


ceptum pergratur vobis videatur : Effetum ( ficy- 
ti in votis ſemper habeo poſitum- fieis?) ſuum 
ſortiatur debitum*, nuſquam vovere omittendum 
eſt mihi, Þ 7 


Vobis (Praclari) Humiliter AddiQufimo, 
"Henrico Conſet1o. 
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T H E 


EPISTLE 


READER. 


T is not unknown t0 any who pretend to'the leaſt of 
either Learning or Hiſtory ; that the Civil Law 
( though Jo comtemptible in this our Nation )_is 
a-Study of as great aan, 1" Reaſon, as any 
Law in the Warld = No Nation where it is profeſt, ever 
yet complaining of .its Deficiency in any 'thing, _ 
K- 


ſtice to every one in their Station. 
Nor have the Profeſſofs thereof been in leſs eſteem, 
or leſs eminext, than the Profeſſors of. our Common Law 


are here iu England at this day ; \being alway notified 
 d:/t:nguiſhed from other Profeſſions, by the graveſ 
ra oh "wy Titles ; .[as:Juri Juris- 
ulti, Oc, ] Nor have they ever wanted the Be- 


nevolent Aſpett of thoſe Emperours and Princes, under 
whom they exerciſed this Funition, employing them in 
their Embaſſies and Councils ; by reaſon whereof, they 


 haverecerved great Bounties aud have bgd Honours con- 


ferred upon them, for their Service in that Capacity. One 
fp gd have f the Emperour Charles 1 Fourth; 
who conferred upon Bartholus ( 4 Learned Civilian, 
and one of bis Council )| a Caat, Armour, as a reward of 
bis Ingevious Councils and Memorable. Service. | 

- And truly TI ſee no'cauſe,. why we ſbould" bave leſs,. 


' 3 Gut rather rater afoem for lan? yolilefoons Laws,: 


a; curh and limit the Exorbitexces: of | Licentions Men: 
at 


The Epiſtle to the Reader. 


at ſuch a time, when the juſt vengeance is ready to over- 
take us. For what Idiot diſcerns not the manifold and 
deformed Confuſion of Opinions, Worſhips and Manners, 
have corrupted things both publick and private? Daily, 
and almoſt Tragical Examples, obvious to all, do de- 
monſtrate to us, how Licentious Men are . grown ; how 
they make themfebves drunk with Wickednefs ; how they 
endeavour to eclipſe the Iuſtre of our Commoneweal, how 
they ſtrive to bring a Plague upon our Church, and 
Danger to all. 


FleCtere ſi nequeunt Superos, Acheronta movebunt. 


That our Ecclefraſtical Laws profeſſed in this Land, 
have lain, and at this inſtant, do lye under moſt unjuſt 
and ſevere Imputations, I am very ſenſible. And being 
defirous to convince the vulgar, that they are unjuſt ; 
I have reduced the following Diſcourſe into Engliſh, and 
that in ſo full and plain a Method, as the weakeſt ca- 
pacity may be ſatisfied, aud inform it ſelf as to the juſt. 
neſs of Proceedings : And ſo may be induced to lay afide 
their common AK, uſnal Exclamiations againſt the Church 
and Government ; and rather hate the Manners. of ſuch 
time ſerving Wretches, as ſtick at no Extortion or Op. 
preſſion, may-raiſe their own Fortunes and Eſtates ; not 
reſpeiting what Tnjury accrews to the Church or its Go« 
vernment at the" (ame time. © But it has been the misfor- 
tune of: ſeveral \Nations and \Societies, to entertain [ome 
one" or more, - whoſe' indireft Praftice, was fuffitient" ty 
bring a Scantil upon the beſF'ahd pureſt of Projeſſions'and 
Governments. ''Which makes Tully renew t0 the Con- 
fideration of the Senators” in his Oration againſt Catiline, 
the Ancient Proviſion was made by their Laws; Yo pus 


k 


than an Inveterate Enemy.» Tet however, 


niſh a Pernicious Citizen with more ſevere Foal ments, © 


hope” an 
amends 


| 
| 
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amends is made by others, imployed in theſe Concerns, 
whoſe Honeſty and Ingenuity ſets them above all baſe 
and ſneaking Afts ; ſo as not to ſeek Preferments by In- 
Jjuring other Men ; nor to get Eſtates by Oppreſſing the 
Country, and Scandalizing: a Government unblamable : 
Neither will they need to cover or leſſen their own Crimes, 
by making every little Miſcarriage or Precipitous Att 
committed by other Men, appear black aud bes, Such 
Men' I queſtion not there are,'but I fear they are very 
ſcarce: + \ C —_ 

The-enſuing Diſcourſe is. not ſet forth, either out of 
Prejudice or Oftentation ; but that the 'Praftice of. the 
Spiritual Court's, my be underſtood by. all People, to be 
regular and juſt : Nor is it, 1 hope, leſs uſeful to the 
Juris Tyrones, by. $eing in Engliſh, and having not 
only the ni im, but the 73m» not only. an;-account) that 
a F, Si is, but what and wby #t is : 1 hope it will. rather 
be more. uſeful; . the, rus \wun,. of every: word, as it 
falls in to be diſcourſed of, or underſtood\in the Prattice, 
being alſo grven : Which Cicero in his Book, de Officiis, 
accoants a thing of no ſmall moment, as he intimates in 
theſe words + Scil. Quz a ratione re ns de aig 
re inſtitutio, debet' a definitione proficiſci, ut intek 
ligatur quid ſit id de quo diſputetur. . "SE 

Some-probably will*quarrel that TI uſe ' Mr. Clarke's 
words, - Quid dictum” quod non prius 27 aftrm "tis 
no Argument of Arrogance" in me , nor any Derogation 
from:his worth : Seeing none but his words, or the words 
of ſome of his Contemporaries, could have had ſuch' au- 
thority ; he having been an Ancient Praftlitioner, and 
affirming many Points of Praftice to. bave been obſerved 
## Praxi Perenni, for many years together.: And ſo con- 
ſequently allowed of as good Precedents to Succeeding, 
Ages. Which thing being confidered, may, I hope, Fi 


| off: the Edge of Detrattion. Flowever, to ſuch as are diſ- 


ſatisfied 
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ſatisfied with the Work, T ſhall oe the words of a Co. 0- 
mic-Poet, in anſwer to their Querele. 


Non omnibus unum eft, 
Quod placet ; hic Spinas colligit, Alte Roſas. 


Tet far be it from me, to be offended at-the Perviows 
Calumnies of Men : Seeing many Worthies i) all Ages, 
bzve falPn under the like milhap.' - I (hall:oul Jobert 
and ſincerely affirm, my chibf aim was the Glory 0 God aud 
his Church, and the good of my. Countrymens, .Sq\that 
my only hope is, every Detradtor, will in time.b aſha- 
med of bis cauſeleſs m pm when he ſees ſs mach 
Reproach ſpread. abroa in vain, Ln 


Invide quid. laceras? "AR eftcartara vtdphas?' 


.1.Quid Row Mordes? Qtjd tor praſtigh tins? | 


. Depone invidiam : Non eft tua tuta vokineds. 
Tu Dominum iltorem; jaſtorum certd vides. 


6\ WA C3 


Tet at the fame 1 time, F4 ackyowledge the ondottcking 


is Fr wo7bry and the Attempt bald inme:: Conſidering.the 
mail Experience , 7 hex Fla [is theſe Concerns z The 
9 Misfortunes ger age Fouts have: contiarals; 


ly prevented thoſe Oppart it164,4 theffs, have. 7 
in Improving thei + pos nd. Faculties >. 1 


nfo tonfdevSag the ark is. 19 ge the. } brig ear 


fo: many Ingenious riticks, to 
4 Way Card and. Friendly "_E or _— 
hey: will with. Candor amend: what's 
joe and os. gw þ to ſome. New Adventure. On. 
this Account, may render thenrwors Serviceable te thedr. 
C owntry Men, At leaſt 1 dy 2 vat dt But this wall fad. 
a Friendly and Candid dccegtance «ung Such \as' are' 
Yuprej: diced, and : whoſe affable. and mee temipers. mill 
rath-+ prompt them to amend in Errour Committed; thaw 


Calui.n: ite. 
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THE 


PRACTICE 


OF THE 


Ecclefiaſkcal Courts. 
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THE FIRST PART. 


os If ® BY - 
8 4 *% a 5 


What a Court is, and of the Eccleſiaſtical Courts 
which are celebrated, or kept by the moſt Revercad 
the Arch-biſhop of Canterbury. 


I. The definition of a Court , and what Conrts are here treat- 


ed of. 
lus who firlt diſtributed the Reman People into 


A thirty parts, that ſo he might more readily ask 


Court was formerly called by the Romans » D 
part of the People ; from the divition of Reomw- 


- Xx. $. £-3- F-F &- - - BB}: err 


the Sentiments or Opinions of every * one, and thereby take *ff.dz orig.Jur. 
care of the Republick. Whence it appears; that the care {- 2: Se#. 2. 

Which they took in their Political Government , they gave os 4% — 
ir the ſingle denomination of a Court. Afterwards the ,;c;9. n, 28. p 


Place {in which they managed theſe public cages or con- 63. 
FE: E 7 A CEFrs; 
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cerns, or the Seat and Temple of the publick Council, 
obtained the name of Court: which denomination it has at 
this day. A Court being defined the place where Juſtice 
is Judicialy adminiſtred. And in the Civil Law it is ſome- 
times call'd by the names of Curia forum , asalſo Fudicium 
though improperly, being no conſtitutive part or immedi- 
ate Cauſe of that which is properly called Fudicium, but 
rather the remote Cauſe : Fudicium being defined by Ari- 
ſtotle wgiors 77 Siraive x, dSixs a Judging between the Juſt 
and Unjuſt , and is conitituted by three perſons, The Plain. 
tiff, ( called in the Civil Law A&or ) the Defendant ( who 
is alſo called Rezs ) and the- Judge,” which three may be 
* Aftor ab a- ſaid to be the immediate Cauſe of it.* 

gendofrom _ To give an account of the ſeveral diviſions of Courts in 
NIROS the time of the Romans , or thoſe at this day, were far from 
Weſemb.parff. the purpoſe. The Courts here ſpoken of are, the Spiritu- 
de judicijsn. 9. al, or Eccleſiaſtical Courts ; and thoſe eſpecially which are 
10, II , 12: celebrated and kept in the name, and by the authority 


ceo eye gy of the Arch-biſhops of Canterbury : Which are, 

rote Eiſt, Alma Curia Camtuarienſis de Arcubus London ; (which 
probably receives its name from the Effects, or by a Meta- 
phor, being the Channel whence Juſtice flows like a Chri- 
ftalline ſtream ) 'is kept within the Pariſh Church of 
St. Mary the Virgin, de Arcubus Cioitatis London, and was 
ancientiy called by the name of the Arch-biſhops Conſiſto- 
ry as appears by the old Statutes of that Court. 

Secondly, the Court of Audience. S. Curia Audientie Can- 
twarienſis, Which is kept in the Conſiſtory place, within the 
Cathedral Church of St. Pauls London. 

Thirdly , Curia Prerogative Cantuarienſis, "Which is: like. 
wiſe kept in the ſame Conſiſtory place. - 


SECH 3. 


Of theDays obſerved in thoſe Courts for Judgment, 
called in the Law Dies Furidzci. 


He Days called in the Law Dies Furidici , are ſuch as 


are only proper and ſuitable, and ſer apart. ( in the 
Law) tor Judicial Acts: In which reſpect, they are termed 


OPPO- 
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oppoſites to Holydays ; | theſe being exempt from all Judi-f We/emb. f:T 
cial Acts, and rendering them null and void if attempred [pm ny 
to be Executed on ſuch days.  Yeliadanlm 
Theſe Dies Furidici are reduced to four Terms in the 3, hoc rie.Spec, 
year; each *Term containing ſometimes twelve , fifteen 4. fer. Secr. fin. 
® or twenty days, ſometimes fewer. * [tis ſoin the 
The firſt general Seſſions held in the Court of the Arches Coures of ehe 
( for Michae/mas Term ) was kept for many years toge- oy ſhop of 
ther , the next day (if no Holyday) after the Feaſt of (,,,;,farches 
St. Faith the Virgm. 
Hillary Term begun , likewiſe the next day ( if no Ho- 
lyday ) after the Feaſt of Hilary , the Biſhop. 
Eaſter Term was alſo kept on Monday fortnight after 
Eaſter-day , the ſaid-Court commonly being proximo Luin- 
den Paſche. For example, in the year 1680. .Qumden. 
Paſch. is the firſt day of May ( that being juſt a fortnighr 
after Eaſter) and this Term begins the ſecond of May in 
this Spiritual Court. 
' Trinity Term was kept in like manner the very next day 
(if no Holyday ) after the Feaſt of the bleſſed Trinity. 
The Court of Audience is always wont to be held in the Court of - Au 
fore-noon of the day next after the Court of the Arches dience. 
( ifno Holyday ) : And in theafter-noon of the ſame day, 
The Preropative Courtis likewiſe wont to be kepr. Prarog. Court, 
After theſe days there are no certain or determinate 
days in which the Law is publicly pleaded. Though fre- 
quently after the ſpace of fix, ſeven , eight or more days 
after . any Court day ( as thematter requires ) they are 
wont to' have Informations ( as they call them ) for the 
more eaſie and ſpeedy expedition, and terminating of Suits 
depending in theſe Courts, 
It is alſo uſial for Citations to be Iſſued forth againſt the 
Defendant to appear the third, fourth, ſixth or other day 
next following the Citation, wherein the Judge happens to 
ſit Judicially to Try Cauſes (-no'day of the Month being 
named ) and this is called dies imcertws, only in reſpect of 
the time when he muſt appear; the other neceſſaries 
and conſtitutive parts of the Citation ( Scjl. ) de os Of an 
& cui exſtiturus ſit, being compleat. In which caſe it is ne» 
ceilary rhar che Defendant _ immediately to the 0» 
3 
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where the Court is-to be kept , and inform himſelf cer- . 


eainly"Whye day of the Week or Month is the day inten- 
 ded' for his appearance ; leaſt his Adverſary get advan- 
tape by his not appearing. 


4 


CHAP. II. 


Of the Orighual of the Cour? of Arahes, the Court of 
Audlence , with their Styles, and the Cauſes. gene- 
rally Tryed in them, alſo the Furiſdiftion of thoſe 
two Courts Jointly. 


SECT. r. 
Of the Court of Arches. 


x. bs "—_—_ » and why tits Official is called Dean of the 
» Arches. 

2. Its Style ; how defined in general. 
3. The Corſe uſually tryed in i. 


I. T He Original of the Court of Arches is uncertain, 
but it is evident that ſiich a Court as is here 
ſpoke of has been of old : For Alexander the Third being 
Biſhop of Rome in the Reign of Henry the Second, did (by 
his Writing, or Edict to the Dean of the Arches, and Robert 
Kihvorbe Arch-biſhop of Canterbury, who held the Seat Amo 
1272. ) abrogate and aboliſh all the antient and obſolete 
Laws of that Court and ſet up others in their ſtead. 

The Official of this Court 1s at this day (as he has been 
wont fo to be ) called Dean of the Arches, being: for the 
moſt part imployed in-this Kingdom ( as well as in parts 
beyond the Seas ) in the Kings affairs, and therefore ſel- 
dome reſident within the City of London. 

But He being abſent, the Dean of the Deanary of the 
Arches , ( whoſe Juriſdiction is terminated by the Limits, or 


Bounds , of tlurteen pariſhes un London, which are belong- 


wg 


*- THAO DN ut £2 64 


— 


. -ing to the Eccleſiaſtical Juriſdiction of the Arch-biſhops of 


Fo =O OLI. IT OOO P__ 
- 


I 2 - —— .- — 


PART. I. Ecclefraſtical Courts. = F 


OS - o- wy mw 


Canterbury ) is often ſubſtituted , as the Surrogate of that 
Official ; ( and that by preſcripe of the ancient Statutes of 
the ſaid Court ) in which ſtate he hears and determines 
Cauſes as Official. Whence by vulgar error he ( as alſo 
the Official himſelf whilſt at leiſure to diſpatch buſineſs ) is 
called the Dean of the Arches. The faid Official is like- 
wiſe called Official of the Conſiſtory of the Arch-biſhop ; 
or elſe barely Official without other addition, as appears 
by the ſaid Statutes : Sometimes the Arch-biſhop of Carx- 
_ has had no other Official at the ſame time beſides 


2. The next thing conſiderable is the Style of the Court. 
This word Style is confuſedly taken in the Law ; ſome 
times ſor the word conſuetudo; ( which takes likewiſe the 
name of Stylus Curie, Stylus Fudicii, &c.) How theſe words 
Stylus, Conſuetudo, & Obſervatio do ditter, is to tedious now 
to ſhew; though formerly they were indifferently uſed one 
for another. Ir is defined ar this day a particular Cuſtom, 


- only powerfull,and of force in that Court,where tis inuſe : 


In which reſpect it differs from a Cuſtom which may pollt. 

bly be ſo general, as to be of force in the ſeveral diviſions of 

Courts. The Style of this Court is uſually entred in words 

to this effect. ( Scil. ) * Officialis 
Daniell Dun Knight, Do&tor of Laws, principal Official * 9-i4/i# mug 

of the beautiful Courr of Canterbwy in the Arches Lon- {enum ner 

den. = verb. Of 
3. As to the Cauſes tryable in this Court; its Official jicrales. 

is the proper and competent Judge to take cognizance F Lind. de Jus 

of all Eccleſiaſtical Cauſes whatſoever t not only at the In- —_ c.1.verb, 

ſtance of Parties, þut alſo of his meer Office,. or when *ris I 


cept ſome certain peculiar Juriſdictions within the Province ,,ſcere in Ce 
of Canterbury, which belong to the King's Majelty) having, ſs niarrimonge ... 
or exerciſeing any Eccleſiaſtical Juriſdiction or Authority. a/6bus. & Fad | 


- Alſo all Commiſlaries of the Arch-biſhop of Canterbury,what- Commilſia 


ſoever particular or ſpecial w— all or any Diocele A CHEST & 
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his Province; to wit, from the Commillaries of the Arch- 
biſhop which are conſtitured within the City and Dioceſe 
of Canterbury. Alſo of all Complaints whatſoever againſt 
any of the aforeſaid Judges ( except as before excepted ) 
for denying or delaying of Juſtice to be adminiſtred.- The 
Official of the Court of Arches may alſo proceed in all Cau- 
ſes whatſoever relating to Benefices, either by way of 
Conteſt betwixt parties, or by way of ſingle or double com- 
plaint, and may inſtitute or ſuſpend. 


SECT. 2. 
Of the Court of Audience. 
T. It; Oripinal. 
| + Its Style. 
3. The Cauſes uſually tryed in it. 


He Original of the Court of Audience ſeems to be 


from this ( Sci. ) the Arch-biſhops themſelves were 


wont to try and determine very many Cauſes at their 
own Pallaces; but before they pronounced their definitive 
Sentence they .commited the matter to be diſcuſſed and 
argued by ſeveral men, skilled and learned in the Law, 
whom they named their Auditors : So that for the exe- 
Cuting this power ( formerly domeſtick ) there were Audi- 
tors of the Arch-biſhops Court, ( and of the Cauſes 
therein ) appointed every where. To the Auditors there 
was likewiſe joined a Chancellor of the Arch-biſhop , 
_ executed Cauſes of their mere Office only and no 

other. 
| 2. The Style of this Court is in the name and ſtyle of the 
®* Viearius Ge- molt Reverend the Arch-biſhop, and all perſons ſummoned 
| — Off- to appear, are ſummoned in his name , to appear before 

- uk appar 4, bis Auditor of Cauſes for his Court of Audience. 

yþ poſe. , 3: The ' Auditor of the Court of Audience of Camer- 
quent verb, bury , hath in all things, the ſame Juriſdition with the ſaid 
_ 9 Official of the Arches; and has anciently been ( as at 
voy re preſent he is) by vertue of a ſpecial Commiſſion, Vicar * 
i reperias, General of the faid Archbiſhop of Canrerbwry in things Spiri- 
wh 271. . ru al, 
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tual ; in which capacity he executes all and ſingular Spi- 
ritual and Eccleſiaſtical Juriſdiftion of every Dioceſe be- 
coming vacant within the Province of Camerbury , which 
might other ways appertain to the Biſhop thereof, if in 
being : And the faid Juriſdiction ( the Epiſcopal Sear fo be- 
coming vacant ) he is wont to exerciſe by himſelf, and 
his Commiſſioners; and alſo to inſtitute , to ſuch Benefices 
as are vacant in any Dioceſe within the Province of Can- 
terbury ( the Biſhop thereof being ſo awanting ) as well as 
in the Dioceſe of Canterbury. Likewiſe he may by Law and 
Cuſtome celebrate the Ordinary viſitation within the City 
and Dioceſe ( where the Epiſcopal Seat is vacant within 
the Province aforeſaid) and puniſh ſuch offences as are there 
preſented. This Likewiſe happens equally to both the 
Judge of the Court of Audience, and the Official of the 
Arches, that as well the one as the other, may ſummon 
any Inhabitant within the ſaid Dioceſe ( fo vacant as a- 
foreſfaid ) to appear before him in the Place of Judgement 
above-named , notwithſtanding the Stat. 23. H. 8. c. 9. 
veing , that by the vacancy of the Epiſcopal Seat of any 
Dioceſe , within the Province of Canterbury the Arch- 
biſhop is made the Ordinary of the place and of the Di- 
oceſe, during that vacancy; ſo that he may tolerate 
his afore-ſfaid Judges , that they may freely cite all Inha- 
bitants within that Dioceſe where the Seat is vacant , 
and compel them to appear in the ſaid Courts at Lond:n 
notwithſtanding the aforeſaid Statute. 


SEC I. * 


Of the Juri{diftion of the Judges of the two afore- 
ſaid Courts jointly. And what Juriſdiction is. 


Ecauſe as 1s aforeſaid one and the ſame Canſe, may be 
tryed in the Conrts of Arches, and Audience; ir js left 

to the election of the Plaintiff ro eleft in which Court he 
will inſtitute or promote his Cauſe, whether in the Court 
of the Arches, or Audience; yetſo, as no man be cited 
originally to appear out of the Dioceſe or peculiar Ju- 
riſdiction in which he lives, except in th2 caſes under- 


A 4 written. 
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written. Scil. x. Except a Suit be commenced for any ex- 

ceſs committed, or any office neglected or omitted, a« 

gainſt Juſtice and Equity, by any Biſhop, Arch-Deacon, 

Official, or other Perſon or Judge having any Juriſdiction 

Eccleſiaſtical; or 2. Except it be proceeded by way of ap* 

' peal. - Or 3. Except either of the parties in controverſie, 

do think he has any juſt cauſe of Gravamen, or damage 

offered him by the Ordinary of the place , his Subſtitutes , 

or Miniſters , after the Suit is commenced before the ſaid 

Ordinary ; Or 4. Except the Biſhop , or Judge dares not , 

or will not proceed againſt the party convened before him ; 

Or 5. Except the Biſhop or Ordinary of the place, where 

the Cauſe ought to be Infſtituted , pretend himſelf inte. 

refſed in the buſineſs direCtly or indireCtly ; Or 6. Except 

the. Biſhop, or other inferiour Judge having Eccleſiaſtical 

Juriſdittion , 'in his own Right , or by Commiſſion from 

ſome elſe ; do by his Letters of requiſition or remiſſion , 

deſire, or requeſt the ſaid Arch-biſhop, his Official or Au. 

ditor afore named , to take to him the ſaid cauſe, and 

duely to examine , and determine the ſame; Or 7. Ex- 

cept a Suit be commenced in a Cauſe, for ſubſtraftion 

of a Legacy , where the Will ( by which the Legacy 

is given) is proved within the Prerogative Court of Can- 

terbury , ſeing in this caſe , the Executor , by proving the 

Will there, has acknowledged the Arch-biſhop his Ordina« 

TY , and hath conſented to his Juriſdiction; Or 8. Except the 

Suit be tryable , as in the Caſes mentioned in the enſuing 

Chapter. In any of theſe Caſes the Defendant may be 

ſummoned to appear (Originally ) out of the Dioceſe where 

he lives, notwithſtanding the Maxime A&or. ſequitur forum 

_ , that 1s, on — muſt inſtitute his Cauſe , in the 

urt, to whoſe Juriſdiction the Defendant belongs; for 

pry 4 the words Forum competens, a competent Court , and Furiſ- 
ri/diction. n.2. 440 fundata are convertible terms. 

' Manual. juris The word Furiſdifio, * from the uſe of the Roman Laws, 

eb, 4 Air is variouſly taken and underſtood ; That here ſpoke of, 

fobG. We Furs ſeems to bee only 7uri/dittio ordmaria , which is a lawful 

abs ſupra.de Ju PIWer ( given to him who is appointed Magiſtrate ) ta 

Temea determine civil and private Cauſes : ſignifying likewiſe 

Cl per z0t. , | LN forum 
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forum competen; F or tne proper Court where any ought f Ordo Camer. 

of right to appear; in which ſenſe alſo we are to underſtand ft 51a. 

Fr on ordinarius to ſignifie a competent -or proper Judge, 5... c.11:.27. 
re whom any ought to be convened. 17. 


_—— 


CHAP. IIL 


SECT. rn. 
Of the Prerogative Court of Canterbury. 


T. Its Style. 
2. The Cauſes tryed theres. 
3. The manner 0 m—_— the Fudge of this Court , and 
the manner of alledging his Turiſdittion. * \, *Thisss ſhown 
—_— F 
He Style of this Court , is likewiſe wont to be, in *7* 5: 247 
the Name and Style , of the moſt Reverend , the the bk chap 
Arch-biſhops of Canterbury ; and alt perſons ſummoned to” 
appear are likewiſe ſummoned in his.name to appear be- 
fore Him , or the Keeper , Maſter, or Commillary , of 
his Prerogative Court of Canterbury. 
2. To the Judge of the Prerogative Court do belong 
all Probations, and Approbations of Teſtaments, the 
Power of granting Adminiſtrations of the Goods of per- 
ſons dying ( inteſtate ) within the Province of Canterbury; 
to wit, who have Goods, Rights or Credits moveable or 
immoveable, + out of the Dioceſe, wherein they lived , f De bonis 
or inhabited at the time of their death, of which they were —— 
capacitated to diſpoſe, or have diſpoſed : If the ſaid Goods $5.4 "FF", 5 
ſo out of the Dioceſe extend but to the value * of Fl. or 
upwards, which ſaid Goods are called bona notabilia, by *Lind<apSta- 


the Style and Cuſtom of that Court,which is in force at this 2nverk bot 


day. : cx.Swmb. p. 6. 
In this Court are Tryed all Cauſes of Inſtance, for the $Se&.1 1.5. 
proving and revoking of Wills, whether originally (in that 
inſtance ) exhibited , or formerly proved in Common 
form of Law ; and for the granting and revoking of Admi- 
niſtrati- 
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niſtrations in the aforeſaid Caſes, wherher the Judge was 

privy to the circumſtances , at the time of granting the 
Adminiſtration, or whether it were ſurreptitiouſly obtain- 

ed, the truth being ſuppreſt, and falſity ſuggeſted by the 

party deſiring the Adminiſtration , contrary to the Law 

and the Statute , or if it afterwards appear there was a 

Will proved or Adminiſtration granted by any other Judge 

( whereas the ſame ought to have been done by the 

Judge of the Prerogative Court) and that it is evident 

touching their timerary Adminiſtring ; in theſe or the 

like Caſes, Cauſes of inſtance may be promoted in . the 

faid Court : Alſo all Cauſes about giving accompts , for 

Example : If any Will be proved in Common Form 

{ which is done by the fole Oath of the Executor ) if 

any perſon have an intereſt in the Adminiſtration of the 

Deceaſed's Goods ( being perhaps. prevented of his in- 

tereſt by this pretended Will ) hee may force the Exe- 

cutor to prove the- Will by witneſſes, which if the Exe- 

cutor do not ſufficiently prove, Sentence is- to be given, 

that the Deceaſed dyed Inteſtate, and that the Probate of 

that Will ſo granted in common form of Law, is to be 

annulPd and revok'd. If an Executor, who is a ſtranger 

to the Deceaſed, ( that is ) no way related to him, have 

the greateſt part of the Deceaſed's Goods bequeathed 

to him, and is doubtfull ( the witneſſes to the Will being 

dead ) leaſt the Children, or-next of 'Kin, or the Widdow 

of the Deceaſed, ſhould commence Suit againſt him for 

- the future, he may by vertue of that Will call the Relit , 

the Children and next of Kin of the Deceaſed in ſpecial 

* Nm ſic ci- (if they think themſelves any way * Intereſſed,) and all 
eand.non vide- others whatſoever in general, that pretend to have any 
tis approvare [ntereſt in the laſt Will and Teſtament of the Deceaſed , 
perſonas oy or in the Adminiſtration of his Goods , to come and ſee 
205. Enchir. the Will proved by Witneſſes; and lawfull Proof being 
. Cantel. de cit. made of this Will, and a definitive Sentence paſt for the 
perſonali. c. 1. yalidity of it, this Will can never be made invalid or 
Pt. voidable hereafter ( ſoas there be no nullity in the pro- 
ceedings ) though the Teſtamentary Witneſſes dye in the 

mean time. And this is frequently practiſed. Bur after 

a Will has been proved in Comman Form of Law - with- 


our 
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out being -queſtioned or diſproved for the ſpace of thir- - 
ty | years, then all benefit of Diſproving it, is taken away f Swinb. pare. 
and loſt. | 6.Seft.1 4. 3. 4. 

But it is to be obſerved, that when an Executor is called wer rr | 
to prove a Will by Witneſſes, and does ſufficiently prove forma Fu row 
it, if the Plaintiff, who deſired to have the Will ſo proved, ns probatyum. 
makes no exceptions or replyes ( after the publication of Sc. Vide ma» 
the Witneſſes ſo examined upon the Will ) againſt either _ = 
che Will or the Witneſſes , nor does propound any dila- /29yn{lnit 
tory matter; to hinder the giving of Sentence for the va- bens bb. in 
lidity of the Will, then the Judge cannot condemn the #teſtin rexe.n.y 
party ( overcome ) in expences: Bur it is otherways-if 'he 
does propound dilatory matters, and fails in the proof 
of them , for then he is condemned in expenſes of Suit , 
at leaſt - thoſe that are made ſince he propounded his con- 

Pleas. | 

Alſo all Cauſes in this Court are faid to be Summary 
Cauſes, becauſe they require a Summary proceeding. ' 

Laſtly, it is to be noted, that if any Will be Exhibited at 
the Petition of any party deſiring to have it revokt, it is 
very neceſſary the Proctor of that party ( inſtituting the 
Cauſe) do immediately accept the contents of that Will, 
ſo far as they make for his Client, leaſt if any Legacy 
being given his Client by the Will, he likewiſe looſe that 
by his general Negation, and Diſproveing the Will. This is 
a work of Supererrogation, being ſpoke of (and more pro- 
perly no doubt ) in the particular Practice which theſe 


Cauſes require. 


SV CH A 


' The manner of Proving Wills in this Court in Come 


mon form of Law. &c. 


T. What a Will is. 
2. What are the Conſtitutive or Eſſential parts of it. 

. What are the Accidental or Formal parts of it; and how it 
differs at this day im England from thoſe Forms obſerved 
by Juſtinian. 

4. The differences of Walls, many ſorts of which are p—_ 
F- 


—_. 
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\- 4 _ bow proved in Common Form, and the Execuor 
6. No Executor named in the Will to whom is the Execution 
of the Wall commutted. = 
7. The Executor being dead who muſt prove this Will. 


T2? this Court likewiſe belong ( as is faid) the Prove- 
ing of Wills , &c. 


-* Mynſ. Inft. x, A Will or Teſtament is defined the abſolute * Sen- 


—_ tence, Determination, or Decree of our Will, touching 
rexr.reftamene. hat which we intend ſhall be done after our death. 
n. 5,6,7,98,9. 2+. The conſtitutive parts of this Will are, the Teſtator, 
bec per tot hee who has power , to make a Will lawfully ( intimated by 
oma reperias. theſe words, our Will : ) And the Executor called in the Ci- 
vill Law( heres ) which is implyed in theſe words [ abſolute 
or Juſt Sentence | for it cannot be faid to be perfect unleſs 
an Executor be appointed. | ; 
3.. The Accidental or Formal parts of a Will are the 
Witneſſes; or thoſe Circumſtances which are uſed as At- 
reſtations to prove the Will Juſt, Lawfull and Right. The 
folennity of which , differs much art this day, ( here in 
England ) from that formerly praCtiſed ; and mentioned by 
Fuſtmian and other Civilians. as may appear by Sta. 30. 
Car.2, C. which will ſhew the Solennity ſo much art large, 
as it needs not be here inſerted. 
4- The differences of Wills are many, as they are enu« 
merated by Juſtinian in his Inſtitutes, the Digeſts, and the 
Glofles thereupon ; but what ſorts and forms of wills are 
only in force now in England, may appear by the above- 
ſaid Statute. 
5. At the time the Executor Proves the Will , he brings 
to the Judge one or more Witneſſes, who ſwear to make 
a true anſwer to ſuch queſtions, as the Judge demands 
of them touching the laſt Will and Teſtament of the De- 
ceaſed. Then the Executor ſwears in this manner. Tow 
ſhall favear that you believe this to be the Iaſt Will - and Teſtament 
of the Deceaſed, and that you will pay all the Debts and Legacies 
f the Deceaſed, ſo far as the Goods will extend, and Law fhall 
ind you ; and that you will cauſe all the ſaid Goods to be _ 
ed, and make a true and -perfet} Inventory of the ſaid pod 
a 
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(at @ day appoimed by the Fudge, if none be then exhibized ) 
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muſt likewiſe enter to the Ordinary to this effect. 
Upon this, the Judge, either tacitely, or expreſly in words, 
pronounces the Wifl valid, and grants the Execution of the 
ſame to the Executor. 

6. If there is no Executor named in the Will, then the 
Execution of the Will, is committed to the Univerſal 
Lagatee named in the Will ( if there be one) ſimply as if 
he were Executor. If there is no ſich named, then the 
Adminiſtration with the Will annexed is granted to the 
next of Kindred to the Deceaſed, in like form as Admini- 
ſtrations: are granted, if there be no Widdow, or that 
it do. not plainly appear to the Judge , who the Deceaſed 
intended for his Executor. 

The Executor dying before he can prove the Will, then 
the next of 'Kin to the Executor proves the Will ( if the 
reſidue of the Goods were diſpoſed of to the Executor, 
by that Will ) with Adminiſtration thereto annexed : as 
ſuppoſe a Wife , ( being Executrix, and aniverſal Legatee, 
named in her Husbands Will ) dye before her proving the 
Will, (leaving no Children, of her Husband the Teſtaror :) 
in this caſe , the Ordinary grants the Adminiſtration , with 
the Will annext to the neareſt of Kindred to the Wife in 
manner as follows. 


SECT. 3: 
Of Adminiſtrations. 
1. How theſe words Adminiſtrare and Adminiſtrator are 


2. What are the ſort: of Adminiſtrations here meant of. 
3. By What courſe obtained, and the Oath they take. 


I. A Dminiſtrare , & negotia * gerere , ſeem to be recipro- *Mumual Juris 


calls ; in as much, as they predicate de Procura- a Seb. Almers. 
tore, or the Manager of affairs : and an Adminiſtrator in #5. Admini- 
a large ſenſe, is no other than a Procurator ( that is he) 


a. ach Los. ds. dn dies 
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®Hee 3s ſaid to 


__ —_— 
5 No » 
—_— it not- 


according to 


being 
gs 
* woked,or elſe no 
executor 15 na- 
med in the wi 
Juſtin. Inſt. de 
hzred. acquir. 
ab inteſtat. 


Law , ws ; ſhew cauſe if they can, why Adminiſtration of the Inteſtates 
ain re- Goods may not be granted to the party , at whoſe in- 


who derives a power to manage, or Carry on affairs : their 
Office, or At is called Adminiſtratio: but theſe words more. | 
ſtrictly raken ( as they are here meant) do fignifie the 
management of the affairs, of any one Deceaſed , by a 
ſpecial power derived from the Ordinary of the place, &c. 
So that, negotia gerere, and negotia agere , are oppoſites , ſeing 
this laſt predicates only of Judicial Acts. 

2. This Power ſo derived from.the Ordinary, are the Let- 
ters of Adminiſtration, which are either ſimply ſfuch,no Will 
at all being made, or comparatively ſuch,where a Will be- . 
ing made, but the Executor either not named or elſe isdead, 
as above; in which caſe the Will is proved as before, and 
Letters of Adminiſtration annexed to the Will with the or- 
dinary Probate ( which is the Judges approbation of the 
ſaid Will, pronouncing for the validity thereof) and this 
is Called an Adminiſtration, with the Will annexrt. 

3. If there is no Widdow, or Relict of the Deceaſed - 
( to whom the Adminiſtration of the Goods of the inte- 
ſtate * ought to belong of courſe ) then the neareſt of 
Kindred, coming to obtain Letters of Adminiſtration , 
muſt firſt have a Citation , againſt all and ſingular next of 
Kindred to the Deceaſed , to come, ( at a certain day, 
named in the Citation) and appear before the Judge, and 


ſtance, the Citation is obtained; and this Citation is to 
be publiſhed in the Pariſh Church , where the Deceaſed 
inhabited, (whilſt he lived ) a Sunday or two before the 
day of appearance : if none appear to ſhew reaſons to 
the contrary , or-that ſome-more of equall degree or in- 
tereſt, (with the party who took out the publick Citation ) 
do appear, then the Adminiſtration 1s granted- to them 
equally. If there is a Will, whoſe Executor is wanting as 
above,. then that Will is proved, and the Adminiſtration 
of the Deceaſed's Goods annexed. If the Deceaſed dyed 
in debt, the principal Creditor , or any of the Creditors, 
may uſe the like proceedings. This practice fo long uſed, 
( in the Courts of his Grace the Lord Arch-biſhop of Tork 
eſpecially) pleads its own reaſons , and neceſſity , fo that 
no reaſons need. be ſhown for it. The Oath taken þy the 
Adminiſtrator, is to this following elit, Jim 
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You ſhall ſwear that you believe the Deceaſed dyed without 


nfs aithfully Admmiſter all bis 
s ſo 


Goods, 8C. and pay all bus ar as the Goods will extend, 

and the Law ſhall bind you, and that you will make a true and 

x god Inventory of all and ſingular the Goods, &C. of the Decea- 

ſea, and likewiſe a true and juſt accompt of the ſame, according 

to the purport or intent of the Bond by you to be entred, for your 

due Admmiſtring the ſaid Goods, 8:c. For its a great miſtake 

to impoſe an Oath contrary to the Law ; for the form of 

the Bond they enter was appointed to be taken , by an Act 

of Parliament, 23.0r 24. year of Car. 2. which limits them 

their time, both for an Inventory and Account , &c. So 

that ſooner than that Law limits them, they are nor | 
liable, to be called to give either Inventory or Account , * De hiſce ple- 
as I ſuppoſe. If the Deceaſed leaves Children in minority , 1. a” Inf 
then the next of Kindred takes the Adminiſtration to the { þ,,\ 40s 
uſe of thoſe Children, and gives good ſecurity to the Court inteſtar. ubs 


. —__ | 
for their portions. Ke ap > 
CHAP. IV. ; 
SECT. 2. 
What manner of Cauſes may be tryed in the Eccle- 
ſiaſtical Courts. 


T. What this word [Cauſe ] ſignifies, and what is here meant 


it. 
2. The Cauſes wheredf this Court takes cogniſance. 


1. A Cauſe(called in the Latine Cauſa ) is defined ( by C44 4 caſs. 
A Logicians ) That, by whoſe vertue or elicacy, OO 
any thing is made to have a Being or Exiſtence ; but what tem excomu- 
Analogy or Coherence, this may have with that which is nicamus. verb. 
here intended , I leave to the more curious to determine ; #4@ngque. 
The word Cauſe is Metaphorically uſed here, for the 
word Action; which ( amongſt thoſe many ſignificati- 
ons the Gloſſaries ſeem to put upon it ) we ſhall only 
define to be the right of proſecuting or purſuing ( in 
a Court of Judicature ) whatſoever any one ſuppoſes, 
is properly his due, &c. Likewiſe the diviſion of this 
word, 


GE— 


word, into Attions mixt , real , perſonal , &c. were from 
7 Alciee. prFol. the purpoſe to he inſerted here. 1 
87, $8. Sek. 2, As to the Cauſes whereof theſe Courts take Cogni- 
—_— zance, they are theſe following. 2. If Perjury be commit- 
AIG +05: red by any Witneſs or principal party (i.e. the Defendant,) 
verb.SionaSeb. in their Depoſitions or Anſwers had or made, in any 
Almeri. verb, Eccleſiaſtical Cauſe; the party ſuffering dammage by this 
Attio, Perjury, (or any elſe, as in a Cauſe of Correttion: ) may 
Prin promote the Office of the Judge , (for their ſouls good ) 
poli and proceed before the Eccleſiaſtical Judge againſt the 
perjured perſon, in a Cauſe of Perjury : or rather may 
Cite him to anſwer certain Articles touching his Souls 
health, and eſpecially manifeſt Perjury committed, (in a 
Cauſe depending before the Eccleſiaſtical Judge )to be ob- 
jected at the promotion of N. And if the party convened 
be convict of perjury , he is to be Canonically puniſhed , 
at the diſcretion and will of the Judge ; according to the 
quality of the Cauſe. Lindwood Provincial Conſtitutions, de 
Penis. c. cAterne Santtio. verb. perjurio. But it may here be 
inquired , how jthe Principal Party (who is wont, for the 
moſt part to anſwer as to his credulity , and not as to the 
abſolute truth of the matter ) can be convict of Perjury. 
I anſiver , that if the Principal Party ( that is, the De- 
fendant ) do anſiver negatively to any Poſition , which con- 
tains his proper Fact (and that which he has bur lately 
committed too ) he ought to be convict, and condemned 
as guilty of Perjury, if the Poſition deny*d be proved by 
witneſſes: Bur in this caſe, conſult the Learned in the Law, 
whether the Reſpondent ought to be convinced of Pexjury 


* De hacmate- cu anſivering as to his Credulity or Belief, * where the 1 


7i4 plurs repe- 


rias apud Lenfr, Matter being his own proper Fact, is recent , and may be | 


c. quenizm. de preſumed to be within the verge of his knowledge, and 
Reſon pr tr freſh in his memory; And although the Defendants do 
: A wonyog for the moſt part anſwer to the Poſition, containing their 
cit.£5 nSefx 3 29) Proper Fact, ( asallo to the other Poſitions, which do 
not contain their own Proper Fact) I believe or I do nor 

believe, &c. I preſume this error has inſinuated it felt 
through the ignorance, or negligence of the Regiſter or 

Z- Examiner, who takes the anſwer. 2. If a Clergyman has 
committed Simony in obtaining an Eccleſiaſtical vounes 3 
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he may be convened either by the Judge his meer Office, 
or at the inſtance of a Party, and may be puniſhed accor- 
ding to the Canonical Sanctions ; as alſo the Lay-perſons, 
who ate ſhaters in that Crime. 3. A Uſurer likewiſe ( at 
leaſt ſich who lends rmioney to uſe; and receives for the 
ſame direttly or indireCtly , above the rate or quantity of 
ten pounds for every hundred, but not elſe) may be cons 
vened and puniſhed by the Eccleſtaſtical Judge. For by the 
Statutes of this Kingdom, it is prohibited the Eccleſiaſtical 
Judge to proceed againit Uſury except the aboveſaid Caſe 
be made ſufficiently appear. 4. If any lay violent hands 
upon a Clergy nian, or do brawl and quarrel in the Church 
ct Church-yard ; he may be convened and corrected, ei- 
ther by the meer Office of the Judge, or by the Office be- 
ing voluntanly promoted by the Eccleſiaſtical Judge, that 
is, where the Judge Aſſigns any Perſon to Proſecure. F. If 
any one is accuſed of Adultery, Whoredom, Drunkenng(s 
Blaſphemy, for being abſent from the Chutch, or for 
contributing his ſhare to the Fabrick of his Pariſh Church, 
or for the providing Books for the Celebration of Divine 
Service: He may likewiſe be convened and puniſhed by 
the Eccleſiaſtical Judge, as above. 6. If any Executot 
keep in his bands Legacies left to pious uſes, the Eccleſia- 
ftical Judge may proceed againſt this Executor of his meer 
Office, or at the promotion of the Church-Wardens, to 
Whoſe Pariſh the Legacy was left, and compel the Execu- 
tot to the payment of this Legaty by the Eccleſiaſtical 
cenſiires, Which ſignifies the ſeverity, vigor, revenge, pow- 
er or ſentence, whether of. Suſpenſion or Excommunicati- 
on, &«. See Lindwooed, de Teftamentis, C. iia quorundamn werb, 
pias Cauſat, 77. If any is hindred of obſtructed (by the 
eroſnefs or peeviſhneſs of ſome petſons intruſted, or other 
ways concerned) ſo that they cannot duly perform the 
Teſtatofs Will, according to the authority granted them, 
vr that they cannot poſleſs themſelves, or make an Inven- 
foty of the Deceaſeds Goods, ( they probably ( of at leaſt 
forme part of them ) being in the hands of ſome perſon, 
Who hiriders them!) in this caſe; the ExeCutor or Adtnini- 
ſtrats? thay Implore. che Judges Office ; and promote it : 
Ant the fudge (the Pfemiſes being proved) may pro- 
B nounce 
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nounce the Delinquents to have incurr'd the Sentence of 
Excommunication Promulged by Law, as in Caſes of Te- 
merary Adminiſtrators : And in theſe Caſes, the Party fo 
guilty is not to be abſolved, until he make ſatisfaction ( to 
the Church, and likewiſe to the People ) for that thing for 
which he to incurrs the Sentence of Excommunication. 
8. Ifa Rector or Vicar, or ony other perſon ſubſtract from 
the Arch-biſhop, Biſhop or Arch-deacon, thoſe Procurati-, 
ons that are due to them, by reaſon of their ordinary Viſt- 
tation or Synodals ; the Party thus grieved, may Sue be- 
fore the Eccleſiaſtical Judge in a Cauſe of Subſtraction, of 
Procurations and Synodals. 9. If any Penſion or Yearly 
Stipend going out of any Colledge, Biſhoprick, Cathe- 
Ural Church, Deanary, or any cther Church whatſoever, 
and ought to be paid to the Rector or Vicar of ſome other 
Church, if it be ſubſtracted, they may Sue in a Cauſe of 
Subſtraction of the Annual Eccleſiaſtical Penſion. 10. If a 
Rector or Vicar of any Church do make his boaſts, that 
there are fuch Tithes, or ſuch a Portion of Tithes, or ſuch 
a Penſion in ſuch a Pariſh ( or by ſuch a Rector or Vicar ) 
due to.him in Right of his Church; the Parties grieved , 
may commerce Suit againſt him in a Cauſe of JaCtitation 
of Tithes or Yearly Penſion. 11. If any utter any reproach- 
ful Words, ( though not Diffamatory ) that is, ſuch as de- 
note or preſume any certain crime; for the which words, 
they may be Eccleſiaſtically corrected, (w#z.) if any out 
of an angry, malicious or paſſionate mind, utter theſe or 
the like words : Thou art an unhoneſt Liver, cr thou art a Lier, 
and careſt not what untruth thou affirmeſt ; or thou art no more 
to be truſted upon thy word than a Dog : Thou art an Arrant 
Knave ; or thou art a Drab, -or @ Scould, a Fade, a filthy fel. 
low, &c. Aithough formerly, this word Knave was. not 
reproachful, but only ſignifying the Male-kind,. yet it is 
otherwiſe now , being accounted by all a: reproachful 
word; and if upon thee words, no Action lies at the Com- 


mon Law, then may they Sue- for theſe and the like re-: 


proaches in the Eccleſiaſtical Court, in a Cauſe of Defa- 
mat:on or Reproach. 12. If Fees due to a Proctor in any 
Eccleſiaſtical Cauſe are ſabſtracted, the Proftor may Sue 
before the Eccleſiaſtical Judge, in a. Cauſe of ſubſtraction 
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of Fees due to him in an Ecclefiaſtical Cauſe. 13. If one 
and the ſame Patron hath preſented two Clerks , one to 
the ReQory., the other to the Vicarage of otie and. the 
ſame Church; or if two Perſons having the Advowſon 
from one and the ſame Patron, have preſented each of them 
a Clergy-man, and they both are admitted ; if one of them 
deſtroys the Profits, and gather them off the ground, the 
other has an Action againſt him in a Cauſe of Spoliation or 
Waſte : The reaſon 1s, becauſe in this Caſe it is not contro- 
verted as to the right of preſentation, for they both de- 
rive their Title from one and the ſame Patron, ſo that the 
right of Patronage is no way injur'd : In many places with- 
in this Realm, there are three ReCctors in one and the fame 
Church. 14. Alfo Cauſes of Subſtraction of Mortuaries, 


ought to be Tryed and Determined in the Eccleſiaſtical Mortvar:-* 


Courts, though they cannot be Sued for, except in thoſe 
places where they are payable, and according ro the rate 
and valne following : wiz. If the Goods of the Deceaſed, 
the Debts being paid , amount not to the clear value or 
ſumm of Ten Marks, nothing ought to be paid ; but if a- 
bove the ſumm of Ten Marks, and under Thirty Pounds, 
then Three Shillings and Four Pence is due: If the Eſtate 
amount to Thirty Pound and above, but under Forty Pound, 


. then there is Six Shillings and Eight Pence due : If to Forty 


Pounds and upwards, then Ten Shillings is due, by Star. 
Hen. 8. Year Cap. 6. 15. Concerning Perſonal Tithes al- 
ſo, all Men ( viz. ) Merchants, Buyers, Sellers and Work- 
ers of Cloth were wont to pay to the Rector and Vicar of 


: that Pariſh wherein their Family inhabited, and received 


the Sacrament, the tenth part of their Gain (by the name 
of Perſonal Tithes ) before, or upon the Feaſt of Eaſter, for 
the year then paſt (their Charges being firſt deducted. ) 
Alfo all hired Servants were to pay a tenth part of their 
Wages, deduCting firit the charge of their Clothes. But 
theſe Canſes are now. Prohibited by the Statute of this King- 
dom, except in ſome caſes and ſome places, in which theſe 
Perſonal Tithes were payable, for the ſpace of Forty years 
rogether before the ſaid*Stature came forth , and obſerve, 
that for the proving and juſtifying of the Cauſes, (wiz.) to 
prove the Gain ; and the tenth part of the Wages, the Dee» 
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fendant (by the faid Statute ) is not to take his Oath, or 
to undergo his Examen by virtue of the ſaid Oath, upon 
the Poſitions of the Libel touching the Premiſes, fo that the 
Plaintiff can have no relief in his Proof by the Defendants 
anſwer, as in other Eccleſiaſtical Cauſes. Burt the Plaintiff 
in theſe 'caſes ought to prove his intention touching the 
tenth part of the Profit, or tenth part of the Wages by ſome 
orher means. 16. If in any Village or Hamlet, any Chap- 
pel has anciently been founded, and the Rector or Vicar 
in whoſe Pariſh the Village or Hamlet is Scituate, was wont 
formetly to celebrate Divine Service there by himſelf or 
his Curate, if this is denyed to be done, there lies an ACcti- 
on in that caſe before the Eccleſiaſtical Judge, (wiz. ) any 
Inhabitant of the ſaid Village, may Sue the Rector or Vicar 
in a Cauſe of SubſtraCtion of Divine Service in ſuch a Chap- 
pel. 17. In divers parts of this Kingdom, and eſpecially 
ſome parts of Wales, the Seats of the Church, or rather 
the Right of ſitting and hearing Divine Service in ſuch a 
Church, belongs to certain particular men, who are Land- 
lords or Owners of Houſes and Dwellings within that Pa- 
riſh, and have ſo been time out of mind, ſo that none elſe 
may be permitted to fit there : If therefore any Man in- 
trude himſelf into any of theſe Seats, and diſturb the Lord 
or Owner thereof in his Right of fitting, and hearing Di- 
vine Service there, or do boaſt himſelf to have an equal 
Right of ſitting and hearing thete ; in this caſe an Action 
has againſt this turbulent Perſon, in a Cauſe of diſturbance 
or boaſting of the Right of ſitting in ſuch a Sear, in ſuch a 
Church. And if the Plaintiff prove his Poſſeſſion or Right 
of ſitting and hearing Divine Service in ſuch a Seat, and 
that the Defendant did either diſturb him, or boaſt a Right 
as above : He may obtain Sentence for his Right of ſitting 
there, and his Adverſary is to be reſtrained from this di- 
i{turbance and boaſting, and is to be condemr'd in Charges 
of Suit. 18. If a ſingle Man ( that is, one unmarried ) 
( baving treated with the Father of that Woman he intends 
to take to Wife ) and gains his conſent, that he ſhall Marry 
his Daughter, and a promiſe likewiſe of a certain Summ 
of Money with her in Marriage ; but the Marriage being 
conſummate,the Father refuſes to pay the Summ promiſed ; 
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In this caſe the Husband may commence an Action againſt 
the Father before the Eccleſiaſtical Judge, in a Cauſe of 
Subſtraftion of a Dowry, in conſideration of Marriage , 
and no Action lies at the Common Law; bur it-is other- 
wiſe if he promiſe to pay a certain Summ of money down 
upon the day, or ſome days after the Marriage; tor then 
an Action lies at the Common Law. Though many years 
ſince, ſome Eminent Lawyers of this Kingdom were of ©. 
pinion, that in either of the aforeſaid Caſes, the Cautſe 
was to be commenced before the Eccleſiaſtical Judge ; the 
reaſon they gave for this their Opinion was, becauſe theſe 
Promiſes and Stipulations ſeem to be of the fame nature 
with a Matrimonial Contract : And the knowledge and 
cognizance of Matrimonial Contracts and Caules, belong 
ſolely to the Eccleſiaſtical Judges , thence they draw this 
concluſion, that theſe ſorts of Contracts ought likewife to 
belong to the Eccleſiaſtical Judges. 19. And it is general- 
ly to be noted, that the Eccleſiaſtical Judges may lawfully 
proceed upon any Cauſe, of which the Canon or Eccleſia- 
{tical Law takes any cognizance to Try and Determine; ſo 
as the Principal or Statute Laws of this Kingdom contradict 
it not, or ſo as no Action or Plea, may be Inſtitated or 
Commenced for the ſame matter at the Common Law : 
This has been argued in a Conſultation had berween ſome 
Eminent 'Perſons, ( Learned in the- Statute Laws of this 


- Kingdom ) ard certain skilful Judges and Advocates of 


the Court of Arches. 20. And laſtly obſerve, that in cer- 
tain Caſes, one and the fame Crime may be puniſhed, 
both in the Spiritual Courts, and at the Common Law, bur 
not. aftzr one and the fame manner; for at the Common 
Law they ſuffer as to their corporal puniſhment , but in 
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wot mentioned in this Se ; which are ſpoke of afterwards in this Bcok: 
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| $S ECT. - 2. | 
Of the different way of proceeding which 'Cauſes 


require. 


T. Plenary or Ordinary Canſes, how defined, and why ſo cat= 
led ; what manner of proceeding they require. 

2. Which are the Cauſes that require ſuch a manner of - pro» 
ceeding. 

3. Summary Cauſes why ſo called. 


Heſe Cauſes in reſpect of their different way of pro- 
ceeding are two-fold, Plenary and Summary. 

I. Plenary Cauſes or Ordinary Cauſes, are thoſe which 
require a folemn Order in the proceedings, as the conte. 
{tation of Suit ;'a Term aſligned to propound:'and invoke 
all Acts, &c. a Term to conclude, and a due Form of con- 
cluding in that Term, &c. and thence it is, they are called 
Plenary. 

2. What Cauſes theſe are, that require this manner of 
Proceſs, muſt be-learnt from thoſe , learned in the Civil 
Law ; however theſe following Cauſes by ancient ard daily 
practice, are found to be Plenary Caules (wiz.) 

Every Teſtamentary buſineſs, and contefts about Teme. 
rary Adminiſtrations, except in the Prerogative Court. 

' Legacy. 

Dittamation or Reproach. 

Divorce or Separation from Bed and Board. 

Dilapidation. 

Jactitation or boaſting of Matrimony, 

Subſtraftion of Procurations. 

Subſtraction of an Annual Penſion. 

Perjury at the Inſtance of a Party. 

| Notorious Simony at the Inſtance of a Party. 
Correction of the meer Office,or voluntarily promoted. 
Notorious Uſury at the Inſtance of a Party. 

. 4 Injection, or laying vio!ent hands upon a Clergy-man 

at the Inſtance of a Party. 
Impediment of Martiage. 
Right about Seats in the Church. And 
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And it is to be particularly obſerved,that if in any of theſe 
Plenary Cauſes, any proceed Summarily, that is, without 
"0 wa of Suit, &c. all the proceedings are immediate- 

y null. 

3. Sammary Cauſes are ſuch as reſpeCt not this Solemn 
and ordinary way of proceeding in Judgment ; but they 
require a Summary and ſhort proceeding, and ( as they 
term it) ab/que ſtrepits Tudicii, & de ſimplici & plano. And 
theſe Cauſes are all thoſe, whereof the Prerogative Court 
takes Cognizance ; for by the Style of that Court, they 
are all called Summary Cauſes. And if any proceeds Ple. 
narily in thefe Cauſes, the Proceeding is not nulPd, bur 
more valid : If therefore the Proftors doubt which Cauſes 
are Plenary, and which are Summary ; they may proceed 
Plenarily, although the Cauſe be Summary, and by thar 
means avoid all danger of nulling the proceedings. And 
thus you have had an account of the Precognita, or things 
_necetfary to be known and underſtood, before we come to 
ſpeak of the manner and ways of Adminiſtring Juſtice in 
theſe Courts. We ſhall next. come to ſpeak of that which 
in the Law is properly called Fudicum, of what Perlons 
conſtituted, what Atts are preparatory to it, and what AC- 
cidents may intervene betwixt thoſe Acts, and thoſe which 
conſtitute its principal parrs,and all this with as muCi plain- 
neſs and method as is pollible. 
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CHAP. I. 


The mauner of preparing for the Admiaiſtratiog of Ts 
ſtice in theſe Courts. | 


+ 4 * Wa 
Of that which in the Law is properly called Judicium, 


T. What it xs, ho1v divided. 

2. Of what Perſons conſtituted. 

 # Fudicium 3. What Atts are called Preparatory to it. 

quid fit que il- 4. What Atts are properly [aid to conſtitute its parts, 


lius partes en | 


late traditur 4 þ {His word Tudicians * as was ſaid before, is a 
Weſemb. parat, ": --M -*; - Tg wh he 

F. 4 De Judi- © Judging betwixt the Juſt and Unjuſt; orit. is ſaid 
cis per tor. Al- to be that which determines, and puts an end to 
ciat. prax.fo.3. the Caufe or Suit, which are indeed the material 


. o -* - wy parts of it. It is Yariouſly divided”: In reſpect of the Ancient 
» 4. DECT, T4+ 
fione in form: 


Cauſe , it is divided into Spiritual 'and Temporal; in re- 
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' ſpect of the Object , it may be ſaid to be General, Univer- 
- fal, Special, Publick or Private, Civil or Criminal, Perſo- 
nal, Real or Mixt : In reſpeCt of the Form, it may be di- 
vided into Ordinfry ( that is Plenary ) or Extraordinary 
( that is, Summary. ) 

2. The Perſons conſtituting * this Fudicium are the Judge cms. pares 
(who is ſo called a Fure dicendo, from his determining the lie. f* de jud. 
Law ) the Plaintiff or Attor (16 called ab agendo, from ACt- Fr tor. & in 
ing, becauſe he firſt provokes the Judge ) the Rews or De- 7: 21 OII,I2. 
fendant (fo called 2 Re from the matter or thing, for whoſe 626, 
cauſe he is convened.) And likewiſe thoſe Perſons who* * * 
are called Fudicio Aſiſtentes, thoſe who afliſt in Judgment, 
as firſt, thoſe who aſſiſt the Parties in controverſie ( Scil. ) 
the Advocates ( called the Patrons of the Cauſes) and the 
ProCctors. Secondly, Thoſe who aſſiſt the Judge ( Scul. ) 

Aſſeflors ( which are fo called becauſe they affocnte or at- 
tend the Judge : See their Office in }eſembecy ) the Nota- 
ries, Scribes, Actuaries, Apparitors, 

3. That which ( according to Weſembecy ) is called 
Preparatory to Judgment, ( but is no eſſential part of it ) 
is the Citation and the mediate parts (Scil. ) the Proofs 
made in the Cauſe f. But An/mger proves the contraTy, 4 py qudicis 
( Scil. ) that the Fr wcatio this calling to Juſtice, or the parar. #. n. 6. 
Citation, is to be accounted for the very foundation of the Alcrar. prax. 
JudiciaF Order, being as it were the Cauſe fine qua now. =! Seft-Sub- 

4. The Coriftirutive or Eſſential Parts of this Fudiciom, {5771 /*4icth 
are Firſt, the Litis Comteſtatio, the conteſting or joining Suit : Jugrc;s prepa- 
| For befote the Judgment or Conteſt is _ ( which is not ratzo. ; 

before this part of the proceeding calPd the Litis comeſtatic) 
we cannot be faid to ask any thing. The Second Part is 
the Sentence, which is the Judges pronunciation upon a 
Cauſe depending betwixt ewo in controverſy. 
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SECT. 2. 


Of the foundation or beginning ef this Judzcium , 
which is the Original Citation, 


T. What a Citation is. 

2. What it ought to contain. 

3. The differences of Citations, and by whom obtained. 

4- To whom direed, and by whom, and how Executed. 
5. How certified. 

6. An Authbemical Certificate, what it is, and how made. 


t Queſt, quo- x, ai Crnnon f, or this Jus Vocatiq,is a Judicial Act,where- 
—_—_— by the Defendant by, authority of the Judge, (the 
pb 65. cent Plaintiif requeſting it) is commanded to appear in order 
in qua for- to enter into Suit, at a certain: day, in a place where Ju- 
ma vel ſolenn. ſtice is Adminiſtred. 


deber certifica- 2 The Citation ought to contain , Firſt, The name of 
74, plenius tra= 


rn in <1 Ordinary Judge, with the ſtite of the Court where he is 


lit. ff. tit.dein Judge ; 2. The name of him who is to be Cited. 3. An 
jus vocands per appointed day and place where he muſt appear ; which 
corum. Mir Jy ought either to be expreſFd, particularly to be ſich a 
day of the Week, or Month, &c. or elſe ood the next 

atation, in 


The reaſon 
of this is, leaſt that day of the Month fo particulariz'd in 


the Judge ( and his Commiſſion, if he be delegated;) if an 


nan. 


the Citation, ſhould happen to be a Holy-day, which ( as 


was ſaid before ) is no day for Adminiſtring Juſtice. 

3. As to the differences of Citations, they are ſuch as 
contain either a peremptory command to appear, or elſe 
'are Mandatory and Inhibitory, where the Defendant is _ 
only 


| 


td. 
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only warned to appear ; but the Judge before whom the 


- Cauſe lately depended, is forbid to proceed any further : 


Or elſe they are Mandatory and Intimatory ; As where Ex- 
ecutors of Wills do not only Cite all the next of Kin to 
appear and ſee the Wills proved, but do intimate to them, 
that if they appear not, they intend to proceed, &c. Like- 
wiſe Citations ( in reſpe&t of their end) may beſaid to be, 
either general ( as where the Defendant is Cited to attend 
the whole Cauſe and Order of proceedings ) or ſpecial ( as 
where the Defendant is only Cited to do, or perform ſome 
particular At to be done in the proceedings, &c..) Alſo in 
reſpect of its form or manner of Execution, a Citation 
may be ſaid to be Publick, ( that is, that which is Executed 
by a publick Edit in the Church, &c. ) or elle Private, 
( which is either verbally Executed upon. the Defendants 
Perſon, or by notice thexeof left at his houſe ) or Jaſtly, a 
Citation may likewiſe in this reſpect be ſaid to be Real, be- 
ing Executed upon the Goods, as in Maritime Cauſes, &c. 

The Original Citations, ( which are only Mandatory or 
Intimatory, &c. ) may be obtained by the Plaintiff himſelf, 
or any Solicitor he employs to go to the Court in his name, 
the other which we diſtinguiſh by the name of Inhibitory 
Citations, { being for the moſt part, iſſued. forth upon De- 
finitive Sentences, or other; grievances done to the party 
complaining, by the inferiour Judges who are called thoſe 
from whom it is appealed ) are obtained (with much eaſe) 
of the Judges. of the Arches and Audience, by the Party 
concerned, or his Proftor, who carry the Citation and 1n- 
hibition ( ready drawn in writing, and fit for the Seal ) to 
the Judge, the Seal of whoſe Office they having requeſted, 
1s immediately put to them. Ir is apparent, that formerly 
( for the ſpace of a hundred years, as appears by the Re- 
cords of the Court of the Arches ) all Citations and Inhibi- 


3 tions were wont to be drawn by the Proctors, and rot by 


the Apparitors, Solicitors, and other unskilful Perſons, as is 
too frequent in the ſaid Courts of the Arches to their great 
diſgrace, and oftentimes to the prejudice of the Parties in 


J Su 1 [of 


4. Theſe Citations are uſually direfted to all Reftors, 


{ Vicars, (as Mr. Clarke ſays) Chaplains, Curates, Clerks, 


and 
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and literate perſons whatſoever, or whereſoever conſtitu. - | 


ted, throughout the Province of Canterbury, or they may 
be directed to any one (or more ) particular perſons (who 
muſt be named in the Citation ) giving him or them pow- 
er to execute the ſame : So that every literate perſon, 
who can read any thing that is Written or Printed, (though 
he underſtand not the Latin Tongue) may be accounted 
a fit Mandatory to execute the ſaid Mandate ; in doing of 
which he ought to obſerve this : ( Sci.) He ought ro ſhew 
the Party Cited his Letters Mandatory, under the com- 
mon Seal of the Judge, and by vertue thereof, he ought 
to Cite the defendant, to appear in ſuch a place, and at 
ſuch a day (as mentioned in the Mandate) and before ſuch 
a Judge, to anſwer the plaintiff ( naming him) in a Cauſe 
of &c. and if the Party Cited, requeſt a copy of this Ci- 
tation, the =o naamg. ought to give him a Copy, and re+ 
ceive only Sixpence for that Copy, if it be an ordinary or 
uſial Citation, that is to fay, if he be to anſiver in a Cauſe 
of SubſtraCtion of Tithes, Ditfamation or Legacy, &c. But 
if it be an extraordinary Citation, containing an Inhibition, 
or Intimation , and much in length; then he may ask 
Twelvepence for the Copy of it if he will. Mr. Clerk ſure, 


does not intend, that ſuch a Mandatory as he ſpeaks of, 
ſhould Execute an Inhibition : If he does, it is a thing not 
reafonably praCtiſed; for one of our Learnedſt Notaries 
ſeems to have Learning little enough, to read over the 
Contents of an Inhibition ( to the Judge or Regiſter on 
whom it is to be Executed ) and to explain their Ars Nota-. 
riata Grammatically. 

5. The Mandatory ought to be perſonally in Court 
before the Judge, to certify and make Oath, how, and in 
what manner the Defendant was Cited ; or elſe the Man- 
datory, or the Plaintiff himſelf onght to certify his Protor 
before the day of appearance, the name of him who Exe- 
cuted the Citation, and the day and place in which he | 
Cited the Defendant, that ſo the Plaintiffs Proftor may 
draw an Authentical Certificate thereupon. In ſome Courts, 
Ifa Mandatory (who is known to be a perſon of Credit ) 
writes a Certificate to the aforeſaid purpoſe, it is good, 
without an Authentical Certificate, * | 

| £ 6. This 
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6. This Authentical Certificate is a kind of ſolemn wri- 


I- ting, drawn or confirm'd by ſome publick authority, and 


ought chiefly ro contain the name of the Mandatory, and 
therein is dire&ted to the Judge with his wonted Style ; 
likewiſe the day and the place in which the Defendant 
was Cited, and the cauſes of his appearance; In Teſtimo- 
ny whereof, ſome Authentical Seal ought to be pur to it, 
(viz. ) of ſome Arch-deacons, Officials, Commillaries, or 
Rural Dean's Seal : To all which Certificates in all Cauſes, 
ſince the Memory of Man (by the Style of theſe Courts ) 
there was as much Credit given, as if the Mandatory had 
perſonally made Oath of the Execution thereof. See Lind- 
wood, Conſt. Othob. F. De Sigillss autent. & cuſtod. eorum. But 
the Party grieved by this Certificate, ( if it prove fiftitious 
and falſe) may object againſt , and oppoſe it by way of 
Appeal : And they, who ſet their Authentical Seal to it, 
ought to undergo the Penalty contained in the Conſtituti- 
on of Othobon, I. Qux littere falſe dicuntur, & eorumn 
or eiſdem uti praſumunt : See the gloſs upon the words , 
jus Scripture pena falſarits debita, &c. And it is to be ob- 
ſerved, that the Arch-deacon, Official, Rural Dean, &c. 
who ſet their Seal to the ſaid Certificate, ought to certifie 
that they pur it to at the ſpecial inſtigation and requeſt of 
the Mandatory, or elſe it avails not, this has been objected 
and with ſucceſs. 
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CHAP. IL 
Of Proftors and their Office in bringing in theſe Citations: 


SEU E 1 
Their manner of Conſtitution. 


ft. What @ Proftor ts. 
2. Their ſeveral Ways of Conſtitution defined and ſhewn. 


The 
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He next thing conſiderable in order, ſeems to be the ' 


Proctor, his Power and Office, &c. ſeeing no Cira- 
® Fide Procur. tion, though Executed can be brought into Court, bur by” 
L 1.4.71. 1.72. the Proftor , nor any notice taken of it, unleſs Exhibited 


Cod. codem by him. Therefore among the ſeveral diviſions of Proftors' * 


IC _— (in reſpeCt of their Offices) we ſhall only make aſe of that 
Zac. Bouric. de definition beſt fitting our purpoſe, and in this place ir is 
Officto Advo- Procurator Fudicialis a Judicial Proftor * which is intended; 
cats c.1.2. SP&= ( that is} he who manages any ones concern in a Court of 


cul, hoc tit. in ; rags ns | 
; ' Judicature, by the ſpecial Mandate of his Client. The di- 
DTS viſion of Judicial ProCtors, See in AMynſ. Inſt. de Attion. 
proc.n.1.2, F.no. : 

2, A Prodtor is conſtituted either by Proxy, | or apud 


+ Quoad for” =: Curie, or before a Notary Publick, and Witnefles. A 


procur.numb.5. Cyient to appear for him, and to do all things for him which 
Mnf obſ-46.1. he might poſſibly do, iſ he were perſonally there himſelf, 
hoc tit. Maran- with power to ſubſtitute another i his ſtead, ſo often as 
#4 in Specul. he ſhall be abſent upon urgent occaſions. And that ir 
par. 4. iſt. 1 may be valid and authentick, it ought to contain the name 
es Fee. _ of the Party conſtituting, the name of the Prottor conſti- 
de procur. Seft, futed ; allo againſt whom , in what Cauſe , before whar 
ratione form. Judge, and to what Afts he is conſtituted (wiz.) to act, 
num. 13.199 offer, or receive a Libel, to except, conteſt Suit, produce 
in * al Go Witneſſes, hear Sentence, &c. in which reſpeCt theſe Man- 
Chilia fo 1c. dates or Proxies may be ſaid to be either General (giving 
2.9, 2. full Power to proſecute the whole Cauſe while it is con- 
troverſie) or Special ( which gives power only to do or 

perform ſome particular Act, &c. ) and this Mandate, that 

it may be Authentick, muſt be Sealed in the ſame form, as 

Authentick Certificates ( before mentioned ) are Sealed; 

of which ſee Lindwood ; Conſtitutio Othohogi C. de Officio pro- 

curatorum : Theſe Mandates ought likewiſe to make men- 

tion, that they are ready to confirm whatſoever their ſaid 

Proctor ſhalt do in the Prermfes. Another ſort of Extraju- | 


dicial Conſtitutions is that which is made before a Notary 


Publick, who draws up a publick Inſtrument thereupon, 
and 
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and exhibit it into Court; and likewiſe a Proor is conſti- 


|. ruted before rwo or more Witneſſes, who give their Tefti- 


mony concerning this Conſtitution of the Proftor. A Pro- 
Qor is only then ſaid to be properly Conltituted Judicially 
when the party conſtituting is preſent in Court, and makes 
choice of his Proctor before the Judge,and confirms his Per- 
ſon, and promiſes to ratifte whatſoever his faid Proctor 
ſhall act or do, ( which EleCtion he defires may be pur into 
the Court Act ) or when he, or ſome in his name, offer to 
the Judge a Letter, or other Writing , which makes ap- 
pear whom he makes choice of for a Proctor ; the contents 
of which is to be inſerted in the Afts of the Court, Mr. Clerk 
ſeems to reckon a Conſtitution before a Notary Publick to 
be a Judicial Conſtituting of a Proctor, but the miſtake 
will eaſily appear by Weſembecy ff. T. De Procurator. 


SECT 3 
How, and when Proctors may be Subſtituted, 


T. What a Subſtitution ws, and the ſeveral kinds of it ? 
2. When a Proctor may Subſtitute another in bis ſtead in any 
Cauſe. 


Subſticution is the putting any one in his ſtead, giving 

Power to Aft in his abſence. There are feveral forts 

of Subſtitutions, ſome are Teſtimentary ( which are like. 

wiſe either General or Special ) others Pupillary ; others 

ſuch as are made by the Officers or Afliſtants. in Courts of 

Controverſie, which agrees properly with the Definition 
here mentioned, 

2. And though a Proctor has power given by his Proxy 
to Subſtitute any other in the Cauſe, ſo often as he ſhall be 
abſent from. the Court ; yet he cannot Subſtitute any Pro- 
Ctor before the conteſting of Suit called the Litzs Conptatio, 
becauſe he is not ( till then ) either Lord of the Suit or Con- 
troverſie, nor can it ( properly) be called a Suit : But after 


. this Litzs Comteſtatio, or Contelting of Suit, all things what- 
| loever afted or done by the Subitituted Proctor axe. valid, 


and 


| 32 The Prattice of the PART: II- 


and good in Law, as if done by the Original Proctor, We 
ſemb. ubs $, 


SECT. 4. 


When a Proctor is faid to ceaſe to be Proctor in a 
Cauſe, and when not. 


He General Rule is, Unumquodque diſſolvi eodem modo 

quo Colligatum eſt; every thing ought to be diffolv'd 

after the ſame manner; ( that is) by the ſame power it re- 

ceived its Being ; ſo that a Proctor ( being conſtitured by 

murual conſent ) may likewiſe be releaſed after the ſame 

manner. . But.this General Rule admits of ſeveral limita- 

. tions, though before the Suit is conteſted, ( in which ſtate 

the Civilians term the buſineſs to be, uti res integra) the 

*# T.de pro Proctor may be revoked * or changed : The ſeveral Cauſes 

cur.Jouch. Ele- of Revocation are at large Enumerated by Weſemb.. Like- 

ments Jun. Wile the Client dying before the Suit is conteſted , though 

- God p- +». the Proctor has Exhibited his Proxy, and accepted the Li- 
> pr bel, &c. Yet he needs not further defend the Suit, but ma 

xp 5 Iſt. let his Adverfary call the Executors ot Adminiſtratots of his 

T. de Mand. Deceaſed Client, and begin Suit a new, if any Aftibn lye 

Sei, Refte. againſt them for that fact, bur it is otherwiſe, if the matter 

ceaſes to be mtegra or Whole, that is, if Suit has been con- 

teſted. And on the contrary, if the Proftor dyes after Suit 

} Ranch. ad is conteſted, the Mandate is abſolutely-revoked f , though 

Gud. papam the Snbſtitution made by that Prottor, after the Suit ſo con: 

ppg reſted, is not abſolutely revoked by the Death bf the party 

Subftitating. Alfo the Proxy is faid to be revoked when 

the Inſtance is ended, ( wiz. ) Sentence being given in 4 


Cauſe, and a proteſtation of an Appeal being interpoſed; 


- —_— n_ * nor canthe Proctors ACt or do any thing on either Patty, 
repere. werbo ©xcept they exhibit their Proxy for their Chent anew, after 
procuror. appel- the Sentence is laid, which often happens when the PfoCtor 
lens. verb1s qui appealing , comes before the Judge ( from whom he ap- 
"og peals) and alleadges that he has ſo appealed; and defires 

#534 diſmiſſion, &c. or when the party appellant; who got the 
Cauſe; comes and demands Sentence to be put in Execur Foie 


\ 
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tion. And though the Appellate do obtain Sentence of 

remiſſion, and do preſent this Letter of remiflion to the 

Judge from whom it was appealed; yet he can do nothing 

in the preſence of his Adverſaries Proctor, bur muſt call 

the principal party by new Proceſs, in like manner whe- 

ther it is appealed or not : Aﬀter Sentence is given; the Par- 

ty who got the Sentence, muſt call the Adverſe Party by 

way of Proceſs, to ſee the Sentence put in Execution, and 

both of them muſt Conſtitute their ProCtors as ar firit. 

But if the principal party dye after the Suir has been 

conteſted by the Proctors, the Proctor of that party ſo 

dying, ( whether Plaintiff or Defendant) is ( by the Con+ 

teſtation of Suit, res nimirum deſinens eſſe integra, as the Civil | 
Law calls it ) made Lord of the Suir, * and may Proſecute * Jonch Elem. 
and Defend tlie Suit, and do all things waich ought to have £72" pr 
been done, if the principal Party had been alive ; and like- —_—_ - 
wiſe obtain a Definitive Seritence, but we muſt diſtinguiſh 

betwixt Real and Perſonal Actions; for all Actions thar are 

Perſonal | do dye With the Perſon, ſuch as are Attions or , 1,7 52. 
Cauſes for Diftamation or Matrimonial and ſuch like : But ovzm. de Suc- 
in Real Actions which any way reſpect the Goods, or the ce/: Mn: Gra- 
Right any one pretends to a Perſonal Eſtate, &c. then what 94 44 ve: 

is above ſaid takes place. Likewiſe if any Appeal from * 

any pretended grievance which they ſuffer in the Proceed- 

ings before the Definitive Sentence , and the Judge to 

Whom it was appealed, pronounceth that it was unjuſtly 

appealed, and thereupon remits the Cariſe back to the 
Judge, from whom it was ſo appealed, and the party Ap- 
pellate, Exhibits the Letters Remifſary before the Judge, 

from whom, &c. and makes requeſt that they may proceed | 
* according to tlie former Acts, and in the ſame ſtate 'in * G4. 11. a7 
which the Cauſe was, at the time of tlie Appeal in this HY SAS þ 
Caſe, the Proctor of the party Appellate, may in the pre- 5.9. 1 4. «4 
fence of the Proctor who appealed, Act and do all things, n.39. verbomi/i 
as if it had riot been appealed at all : For the Proftor of forte. 
the Appealing party, ( nor of the other party ſure) does 
not ceaſe to be Proctor; if the Appeal be made from ſome 
gfievances committed after the conteſting of Suit, but be- 
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4 fore the Sentence; ſeeing the Procuratory Mandate is of 
p forte wintil the Detiriitive co And thenne it happens, 


that 
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that the party Appellate needs not ( in this ſort of Remiſ- 
ſion ) call the principal party who appealed, to ſee further 
proceedings as above. . | 

Having now conſidered this Animal ( called a Proctor ) 
in his Original State, and thoſe other adventitious circum- 
ſtances he may perchance fall under; let us now proceed 
to the Hoc Age, the buſineſs he is to do with its manner 
and form. 


SECT. 4 


The manner of bringing, Citations into Court by a 
Proctor. 


1. How the Citation is Exhibited by the Proftor. 

2. The Party to be Cited nit being found, how mutt it be cer- 
tified. 

3. The Citation Viis & Modis defined, how obtained ; how 
executed, and how certified and brought into Court. 


T T Aving preſuppoſed the Protor to be Conſtituted in 
ſome of thoſe forms afore-mentioned, we are to con- 
ſider his manner of appearing in Court. Firſt, Therefore 
the Proctor of the Plaintiff in that day, on which the De. 
fendant is ſummoned to appear , is to exhibit kis Proxy 
for his Client, &c. and brings into Court the Original Ci- 
tation. 
"2. Now this Citation being a perſonal Citation, ( that is 


to ſay) ſuch a one as could not be Executed, unleſs upon {| 
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the proper Perſon of the Defendant, and the Party fo to Z 
be Cited, having perhaps abſconded himſelf, that he can- # 


not be met with : In this caſe the.Proctor ought to allead 
it, and ſhew the Mandatories Certificate purſnant to ſuc 
his alleadgment; and thereupon he ought to Petition, that 


the Defendant may be Cited perſonally to appear (if he can | 


ſo Cited) to anſwer the contents of the former Citation , 


and if not perſonally, then by any other ways and means, | 
ſo as the Pars. Rea, or Party to be Cited, may Come to | 
the knowledge thereof, and this is it which is called Citario 3 


VIN 
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vits © modes, or Citatio Publica, a Publick Citation, being 
it is Executed either by Publick Edict, ( a Copy thereof 
being affixt to the Doors of the Houſe where the Defen- 
dant dwells, or the Doors of the Church , within whoſe 
Pariſh be Inhabits ) or ( as my Anthour tells me ) by Pub- 
lication in the Church, in time of. Divine Service ; or per 
Campanam the Toling of a Bell, or per Tubam the ſounding 
of a Trumpet, & wexilli ereftionem the ereCting of a Ban- 
ner. This being done, a Certificate muſt be made of the 
Premiſes, and the Gitz.cion brought into Court, (as is even 
now mentior'd ) and if the party Cited appear not, the 
Plaintiffs Proftor muſt accuſe his Contumacy, ( he being 
firſt three times called by the Cryer of the Court ) and in 
penalty of ſach his Contumacy, *he muſt requeſt, that he 
may be Excommunicate. Ez 


—_— _— lad. +... Be the. CSE” 
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CAAP: IIL 
Of Excommunieat ions; 


SREST-2 


T. What an Excommunication #, and the ſeveral ſorts of it. 
2. How obtained, and againſt whom, and in what caſet, 
3. How denounced. 


7 Laude rd i leth nd OC accu} Oo APES 


n 3 T's poſſible, mary things may intervetie before the pat: 
; ties appear face to face in Court, .one reaſon may 
N- 3 be the Defendants obſtinacy in not appearing; ſo that the 
's only remedy the Plaintiff has in theſe Courts in ſich a caſe, 
is by way of Excommunication ; Which we ſhall conſider 
at inall reſpects. ; | | 
ary 1. An Excottimiunication in Gerieral; is a Power or Au- * Vide mantial, 
n, 3 thority Inveſted in the Church ; * which ſecludes thoſe on 77% de vers. 
ns, } whom it is inflicted, fron having of maintaining any Com-/97- 4 $54: 
ttitinion of Society with: thoſe Who ate Metmbets of the Z,0mmncas 
Etuireh ; and this is twe-doldh cre mn Or great- z;0, 
Z 6 6 
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er Excommunication, which ſeparates thoſe on whom it 1s 
inflicted, not only from the myſtical Body of the Church, 
and from Spiritual Communion, or receiving the Sacra- 
ments, as well Actively as Paſlively, (that 1s, that they 
may neither receive them themſelves, nor adminiſter them 
to others) bur alſo from the Society of the faithful, as well 
in Humane as Divine Attairs. The other fort of Excommu- 
nication 1s called the minor or letier Excommunication, 
bein that which ſeparates only from the Paſſive Communi- 
on of the Sacraments ( that is, the receiving of them ) bur 
does not forbid the Adminiſtring of them ; and both theſe 
are inflicted either by the Law, or ſome Canon, or ſome 
general or particular Synod, ( which is perpetual, and 
thoſe who commit thoſe Crimes for which this penalty is ſo 
afflicted , are faid to be Excommunicated ipſo fatto ; of 
Which ſee Lindwood, de Sententia Excommun. C. ult. gloſs. ult. ) 
or ſecondly, Thele ſorts of Excommunications may be infli- 
cted by the Sentence of a Judge, when, and as he ſees oC- 
caſjon to puniſh the contemners of Eccleſiaſtical Juriſdi- 
Ction, 

2. Theſe Excommunications to be inflicted upon thoſe 
who are contumacecus in not appearing, &c. are obtained 
by the Proctors Petition to the Judge. For the Citation 
(either perſonal, or wiz & modes ) being duly executed, 
and brought into Court as is before directed, and the par- 
ty Cited being ſo propounded contumaceous, and decreed 
Excommunicate ; the Plaintiftts Proftor offers a Schedule of 
the Excommunication to the Judge, who reads it ; if he be 


in Holy Orders, if not, then it is given to one who is in 


OOO I ny 


Holy Orders, who is conſtituted to this purpoſe by rhe * 
Judge : This Schedule being read, it is left in the hands of ? 
the Regiſter, who makes the Excommunication thereupon. ! 


But the Letters of Excommunication, ought not to paſs 


under the Office Seal; at leaſt, they ought not to be deli- | 
vered out of the Office that ſame day, in which the Sen- | 
tence of Excommunication was pronounced ; for the party # 


Cited has a whole day allowed him for his appearance, ſo 


that if he appear in any time of the day ( though after the 3 
Court) in which he was Cited to appear, and does con- 3 


ſtirute his Proctor (who in that ſame day exhibits into the 
; . Regi- 
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Regiſters Office an Authentick Certificate for the Defen- 
dant ) he ought to be abſolved from the ſaid ſentence of 
Excommunication without paying contumacy Fees, ( pay- 
ing only Sixpence for the Act, and for reading the Sche- 
dule of the Excommunication ) and this appearance ( whe- 
ther by himſelf or his Proctor ) being in that ſame day, 1s 
by the Style of the Court called a good appearance. As 
for ' thoſe who are liable to this ſort of penalty, they are 
not only ſach as are before hinted ar ( Seal. ) fach as dit- 


'piſe and contemn the - Eccleſiaſtical Jurifdiftion in not ap- 


pearing, &c. ( whether Witnefles or others )- but likewiſe 
all thoſe who are ſaid to incur the penalty ipſo fatto : In 
thoſe caſes enumerated by Dr. Lindwood , de Sent. Ex- mary 
communications C. ult. gloſs. npon the words Candelss accenſis; nar So 
and in eſpecial manner, all thoſe who are converſant, or Set. Ac quan- 
hold any Communion with an Excommunicate perſon. _ verb. ma» 
And to-this end ( not only by the Laws of the Land, but #4 

by antient and modern practice) it is provided, that eve- 
ry Excommunicate perſon be publickly denounced Excom- 
municate in the time of the Divine Service, Celebrated 
within the Pariſh Chnrch where he lives, whites the great- 
eſt part of the multitude is preſent, that ſo by this means 
not only the -Excommunicate perſon himſelf, but likewile 
all other the Pariſhioners of that Pariſh may have norice 
thereof, ſo as that they may have no converſation with 
them after they are ſo Excommunicated, unlefs it be with 
deſign of reconciling them to the Church, or in order to 
procure them their Letters of Abfolution : And theſe Per- 
ſons being otherwiſe converſant with them, are Convict and 
Excommunicate ipſo fa#o, and as ſich are to be denoun- 
ced *, and pennance enjoined them before they are Abſo!. # 77, muſt be 
ved with Condemnation of Expences. Let all people Cired firft. 
therefore obſerve thus much, - that this Sentence of Excom- L:nd-ubs ſupra 
munication, is not a thing of fo light a value, as many © — groan x 
ſuppoſe them; becauſe not only by the Eccleſiaftical Law Rite. for lan 
( approved by the Laws of this Realm ) the Ecclefiaſtical yzany ways it is 
Judge may proceed againſt them, and rhofe who are con- ſaid tobe deſpi- 
verſant with them as above; bur alſo if they ſtand Excom- /c4, yt» | 
municate for the ſpace of twelve Months after the Excom- © ©4- 8/2 
munication is denounced; the Eccleſiuttical Judge may = 
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* 1:»:4.4:he- ceed againſt them in a Cauſe of notorious hereſie *. Nei- 
—rny "141ter ther have theſe Excommunicate* Perſpns any benefit of 
oe 09, x. the Laws of the Land ( either Spiritual or Municipal ) 
ger ſujpecks TOW than thoſe men who are called Bamnatj, or Out- 
v2rb. Qriginis, awed. Many other penalties are inflicted upon them 
79. 4n. Jup. by the Eccleinaſtical Law, for they are not only feclu-+ 
ms pry ded from the fociety of men whilſt alive, but when they 
finem £5 c. 2, are. dead too, being forbid Burial either in Church or 
verſus finem de Chur ch-yard. | 
ber. de her. 2, 3. The Letters of Excommunication being ready under 
ns Proton c. the Judges Seal as afore-mentioned, the Plaintiff, or other 
Fer _ ;. +, Ferlon concerned, muſt ſend the fame to the ReCtor, Vi- 
| '.+.- Car or Curate of the Pariſh, to which the Excommunicate 
Perſon belongs, with orders to publiſh the ſame, in tune 
of Divine Service upon ſome Holy-day or Lords-day. The 
which being denounced, the Rettor, Vicar, Curate, or 0- 
ther Prieſt who denounced the ſame, ought to make Cer- 
tificate of ſich Publication, either Perſonally, or by his 
Letter, or by his Certificate annexed to the ſame, con- 
taining the Name and Sir-name of him who denounced 
them, the day and place where they were publiſhed ; then 
they ought to be delivered to the party at whole inſtance 
they were obtained, and ought to be certified in due time, 
In order whereunto likewiſe the Parties who take out theſe 
Letters of Excommunication, ought to take care that they 
be delivered to the Rector, Vicar, or Cutate aforeſaid, a 
day before that Lords-day, or Feſtival, in which they would 
have them denounced, ' or at leaſt that ſame day before 
Morning or Evening Prayers, that ſo he may read them, 
and do what belongs to his office. And in this caſe, the Re. 
Qor, &c. ( having ſuch timely notice for the publiſhing of 
theſe Letters of Excommunication as aforeſaid ) ought to 
take care that they be publiſhed without delay, and being 
fo publiſhed, that they be delivered and certified as above ; 
for if they neglect fo to do, they are to be puniſhed ( by 
ſuſpenſion from their office) by the Judge who ſends forth 
theſe Letters of Excommunication. For they ought to 
remember that they are ſtrictly commanded by the faid 
Letters of Excommunication, not only to publiſh the ſame 
forthwith , but alfo co certifie the Judge who granted 


ther 
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them concerning the day, the manner and form wherein 
they publiſhed chem. 


SECGCH 3 


The manner of proceeding againſt Excommunicate 
Perſons. 


I. Thoſe who ſtand obſtinately Excommunicate until the for- 
tieth day, and ſeek not for Abſolution until then : How 
they are proceeded againſt. 

2. Theſe who having been formerly abſolved from the Sentence 
of Excommunication, if they were the like again, how they 

- may be puniſhed. 

3. What the Letters of Significarit for Arreſting an Excom- 

municate Perſon are, bow, and when obtamed ; and how 


the Writ is obtained upon them. 


N theſe days, the malice and contempt men bear to- 
wards the Eccleſiaſtical Juriſdiction is fo great , that 
( out of a reſolution to protract Suit) they ſtand Excom- 
municate ſometimes thirty, ſometimes thirty eight or thir. 
ty nine days, and then on the fortieth day ( to avoid im- 


| priſonment by the Kings Writ , de Excommunicato Capiendo, 


and the expences of Suit they are liable to npon that oc- 
Caſion, being drawn to it by no remorſe of conſcience ) 
they come and defire their Abſolution ; boaſting that they 
can have their Abſolution before forty days be elapſed, 
paying only Contumacy Fees : Therefore to avoid the 
evil, the Ecclefiaſtical Judges may if they pleaſe proceed 
(of their meer office, or at the promotion of the party, 
who ſuffers by retarding the Suit ) againſt theſe Excom- 
municate Perſons, and contemners of Eccleſiaftical Jurifdt- 
Ction, and unleſs they produce ſufficient and concluſive 
reaſons for their ſtanding ſo long Excommunicate ( wiz. 
becauſe they were beyond Seas, or in ſome remote parts 
of the Kingdom at ſuch time as the Excommunication was. 
denounced, and for at leaſt thirty days after) they may 
be enjoined pennance, and may be condemn'd in expen- 
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geferring the Proceedings, and the determination of Cau- 


ces made in that behalf, beſides the Contumacy Fees; and 
by this means they will be deterr'd from ſich an audact 
ous' contempt for the future ; and then the Poets words 
may be fitly applied to them, . 


Oderunt peccare, mali formidine pane 
— nn virtutis amore. 


by this means alſo, Suits will be much abbreviated, of 
whoſe tediouſneſs there is too general a complaint : Far if 
the Defendant ſhould Excommunicate as aforeſaid, before 
he appear by himſelf, or his Proftor ta anſwer in any 
Cauſe, or if being Cited to anſwer Perſonally to the Poſti- 
tions of a- Libel, he do obſtinately ſtand Excommunicate 
for the time aforeſaid before he anſwer, or if having given 
his anſiver, he neglets to underga his Examen ( that is | 
an acknowledgment he ought to make thereof before the 
Judge, owning that, his anſwer to be true ) within the 
time appointed him for that purpoſe ; and for that reaſon 
he is alſo Excommunicate, and ſtands fo, in form as afore- 
ſaid; or if being examined, he does perhaps refuſe to an- 
ſiver to ſome one Poſition ; or, fays he, is not bound- by 
Law to anſwer to ſich a Poſition. This matter being de- 
termined, and the Judge delivering his Opinion that the 
Defendant has not anſwered fully, and that he ought to 
be called to make a full anſwer ; or if he deliver his Opt- 
nion that he ought to anſiver to that Poſition which he-has 
abſolutely refuſed to make anſwer to, and does order the 
Defendant to be Cited, tro make his anſwer to it accor- 
dingly : If I fay the Defendant being lawfully admoniſhed 
ro make anfiver to the Premiſes, but takes no care to an- 
ſiver occordingly, but he becomes Excommunicate for 
ſuch his contempt, and continues in that ſtate by the ſpace 
aforeſaid ; or ( laſtly ) if any one being condemned by a 
diffinitive Sentence to- the payment of a Legacy, Tithes, 
or the like, and being admoniſhed to fatisfie the Sentence, 


does run the hazard of an Excommunication, and does 


Rand fo Excommunicate by the time aforeſaid, -before he 
doth fatisfie this Monition. Theſe I fay are great Cauſes of 


ſes, 
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ſes, to the great ſcandal and contempt of: the Eccleſiaſtical 
Jurifdition; and truly it is, an «£ngma not eaſily unfold- 
ed ( Sci. ). to determine whether the obſtinacy, and hiigi- 
ous humour of the Party in Suit; is the abſolute Cauſe of 
this delay and contempt, or his Proctor. Therefore it 'is 
vere requiſite in all the aforeſaid caſes, that the Judges for 


. the future proceed of their meer office againſt theſe mani- 


feſt contemners, and correct them duly, ( yea, even with \ 
publick pennance ) eſpecially if they do dare, to run the 
like penalty of Excommunication a ſecond time. | 
2. But as for thoſe who are fo obſtinate, as to dare to 
incur-this penalty a ſecond time, in not obeying the Law; 
nor ſtanding td the Mandates of the Church, (if they can. 
not lawfully acquit themſelves of this ſecond Contumacy ) 
the Eccleſiaſtical Judge may proceed againſt them in a 
Cauſe of Perjury ; for they having been formerly Excom- 
municate, are prefumed to have taken the Oath, | de pa-- 
rendo Furi, & ſtando Mandatis Eccleſia \ at ſuch time as 
they were abſfolved from that heir firſt Excommunication, 
(ſeeing no man ought by Law to be abſolved before. they 
take that Oath) and therefore by this their ſecond contempr; 
they have violated that Oath, and are become perjured, 
and as ſuch ought to be puniſhed ; but this 1s. rarely pra- 
Ctiſed : However let theſe Excommunicate Perſons take 
heed how they perſiſt in an Excommunication, after having 
taken this Oath. | 
3. We come now to another ſort of puniſhment to be 
inflicted upon thoſe who obſtinately perſiſt in the Sentence 
of Excommunication,, until thoſe forty days be elapſed , 
which are allowed them to ſeek their Abſolution in; and * Dr. Coxens 


.in effeCting this ſort of puniſhment againſt theſe Contem- Apv!.p- 1. c. 2, 


ners of the grace of Humiliation, ( as the Provincial Con. © Pi _ = c 
ſtitut'on terms them ) the Legal or Secular Authority is Ce Bok 
to be implored * , which is done by a Certificate made to C. Seculs prin- 
the Secular Judges, making mention, that the Party Cer- c:pes. de Sen- 
tified has ſtaod Excommunicate above forty days, &c #9: excom- 
and thence it is called ſignificatory. - This Certificate is ob- Je © 1 te 
tained by the Proftor of the. Plaintiff , who goes to the g,, che pms 
Judge ( who granted the Letters of Excommunication ) of deny:ng ths 
and exhikirs theſe Letters of Excommunication with a Cer- ##. 


fincate, 
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tificate, making mention that they were denounced againſt 
ſich an one, at ſuch a time and place; and the Proftor 
ought to alleadge,. that he hath ſtood in this Sentence of 
Excommunication, with an obſtinate mind forty days and 
more, ſince the denouncing thereof, and that he does yet 


ſtand ſo Excommunicate in contempt of the Eccleſiaſtical 


Juriſdiction : Whereupon the Judge at his Petition decrees, 

that he may be ſignified to the Kings Majeſty in Order to 

' the taking of his Body. Then the Plaintitf or his Proctor 

ſhall get theſe Lerters ſignificatory, under the Seal of the 

Judge, ( who granted the Excommunication ) directed to 

the Kings Majeſty ; which ought to be delivered--to the 

Chancellour, or ſome other Officer appointed for this-pur- 

poſe in the Court of Chancery, from whom they "muſt 

have the Writ ds Excommunicato capiendo, directed to the 

Sheriff of that County, in which the Excommunicate Per- 

ſon dwells ; and theſe Perſons ſet apart for this purpoſe in 

the Court of Chancery, are certain Clarks, who are cal- 

led [ rhe Curſitors of the Chancery ) one of which are aſſigned 

for every County to diſpatch Writs upon theſe /xpwficavits. 

If the Excommunicate Perſon be Apprehended upon this 

* Lind. deim- Writ, he is to be kept in Prifon until he fſatisfie * the 

mun. Eccl. c. Church for his contempt, and his Adverfary for his Contu- 
_ princiÞ- macy Fees, &c. 

gy; #771; Nor does this which has been ſaid, extend ſolely to ſuch 

Fionem nec Perſons as are Excommunicate ( for their not appearing ) 

poſſunt , what at the inſtance of a party, &c. but even all others, howſo- 

Jorts of ſatufa- ever Excommunicate, ( either by the Arch-biſhop his meer 

6 gu v je th Office, or the Arch-deacon, &c. in their Corrections) only 

and in wha; & Arch-deacons, cc. muſt Certifie the Arch-biſhop that 

eaſes there s a (fiCh a Perſon was ſo Excommunicate by them, and have 

different ſatis- ſtood in that ſtate for the time aforeſaid : And upon this 

_ requi- the Arch-biſhop makes his Letters fignificatory, and all 

BYS things are to be proceeded in as above, mutars mutands, 

of which Certificates Dy. Cozens ( in his Apology for Eccle. 


fiaſtical proceedings ) ſpeaks more at large |. 
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SECT. 3. 


The manner of obtaining Abſolutions for all ſuch 
as are to be releaſed from the Sentence of Excom» 
munication, and ſuch as are Impriſoned upon the 
aforeſaid Writ. 


IT. What an Abſolation G, _ the ſeveral forts of Abſolutians. 
Party's umwillingneſs to continge in 
2. The C S | he fk 


real ons ef 


ce 


h ene FJ | 2. The wnjuſtneſs of that Canſe for which 
w\.L 4 hes Excommunicate,as |" man 
Fe e inn * D the Eccleſiaſtical Fudge hi s 10 Cogni- 
to the | & | zance of, QC. 
draining as -A 
Abſolution. | | 3 Trang? Ry, /Pherhercbe Plain 
- meſs of Ex-t .,'S 4 can 
Communica- D T fe : ok 
tion, Scil, « &* ſtanding the De- 
falſe Certifi-| R$ | fendamts objetti- 
cate, &&c. 3 & |} "on. 


3: The manner of obtaining the Abfalurion with the Letters ſigni- 
ficatory in order to it, on behalf of (uch as are Impriſoned. 
4- What is required of thoſe wha are to be Abſeloed 


A; Sion being ſuch neceſſary conſequences to Ex- 
communications, it ſeems not improper to make 
this diſcourſe concerning them, the concluſive part of this 
Chapter : an Abfolution therefore ſeems to be no other, 
than a. releaſing or freeing any one from that penalty, 
which the Law has inflicted. Theſe obſolutions are of ſeve- 
ral ſarts, according to the different circumſtances, or ſtate 
of the matter ; 3 fome are made ad cautelam, or in diem, 
( as falls ont in cauſes of appeal ſometimes ) others are 
abſolute : ſome are made in Artigwo mortis, others poſt mor- 


2. The 


_ 
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2. The Cauſes and Reaſons which may be urged to the 
Judge, in order to the - obtaining of them may be many : 
as particularly : Firſt, The: parties anwillingneſs to conti- 


nue in that ſtate. . Secondly, The injultne(s of the Cauſe for 


which he is Excommunicate, as being ſuch which the Ec- 
Cleſiaſtical Judge holds no cognizance of; and in this caſe, 
if any man is Impriſoned by the Writ de Excommunicato capti- 
endo ( for not appearing to proſecute ſuch a Cauſe before 
the Eccleſiaſtical Judge ) the Sheritf ( having a Precept to 
that purpoſe ) may 1et the. impriſoned Party at liberty, 
without having any reſpect. to the proceedings of the Ec- 
i Cleſiaſtical Judge, touching the. cauſe of Excommunicati- 
* Lind. SE on *. But the ſecular Judge or Sheriff ought to be truly 
ranks Princip. fatisfied- of this t ,. or elſe their. Officers incur the penalty of 
SeR.Suggeſts. the Provincial Conſtitution, if they acquit any Excommu- 
Sef#. ac quan- nicate Perſon out of Priſon, before he- has fatished the 
doque Fa Law, &c. A third Cauſe or Motive to be urg'd, in order 
Mb ber OD 4 to the obtaining the Letters of Abſolution, may be the ille- 
+ Ub; «. See. Bality of the Excommunication ( Scil.) the Certificate being 
contra & de falſe, &c. In this caſe, the Perſon ſo injuſtly Excommuni- 
Sent. excom. c. Cate may appear perſonally, or by his Proctor ( who muſt 
prererea per exhibit his Proxy ) and alleadge that the Certificate for- 
I merly brought in upon the Execution of the Citation ( ta- 
ken forth againſt the Client ) is feigned and falſe, and 
drawn contrary to the truth, eſpecially in as much as the 
Mandatory named therein, never Executed. the fame, or 


eſpecially, not in that day, or in that place ſpecified in | 


the Certifcate; and that it is impoflible he ſhould be fo 
Cited, in as much as his ſaid Chent was abſent from that 
Pariſh at that time, &. or he may atleadge the abſence,of 
the Mandatory from the place, and at that time which he 
makes mention of in his Certificate ; or any other Cauſes 
® Vide Alciat. * jn order to the diſproving the Certificate, ( to wit ) that 
_ _ ' oj the Mandrtory Cited another Perſon, and not the-Perſon 
objici poſfſ, ra- Tamed in the Mandate, and that the Mandatory Executed 
rione Jud. Ci- the Mandate only at one certain time, and never elſe 
eationis loci ( for a negative conjoined with an affirmative Allegation 
".- 97 gt admits as eaſie proof, as if it were an abſolute affirma- 
— Cit Sef-que five ) and fo in. this caſe, having proved himſelf preſent 


poſſime. in ſuch a place, at ſuch a time, he muſt neceſſarily. be ab« 
lenk 
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ſent from ll other places at the'ſame time : | nibil enim 
abeſſe, & ateſſe dicitur, uno & eodem inſtame. | And/it might 
ſo fall ont, thar though the Mandatory at firſt, through 
miſtake Cited another perſon, yer he might afterward Cite 
The Defendants Allegation being admitted, and a Term 


| being Aſſigned him to prove that his Allegation,- he ought 


to take the Oath of obeying the Law, and ftanding to the 
Mandates of the Church, and ought to depoſe into the 
Regiſters hands the Contumacy Fees; and if he proves 
what he fo alleadgeth , not only theſe Contumacy Fees 
are to be reſtored him again, but the adverſe party is alſo 
to be condemned in thoſe charges he is put to, in order to 
prove ſuch his objeCtion : But if on 'the contrary he fail in 
the proof of it, he ( that is the Defendant )) is not only to 
be condemned in ſuch charges, but thoſe Contumacy Fees 
which he ſo depoſited apud aa, are to be delivered to 
his Adverſary, and he is to be denounced Excommunicate 
de novo, unleſs he ſatisfie that for which he is Excommuni- 
cate. In this caſe the Judge ought not to abſolve the par- 
ty objefting againſt the Certificate, abſolutely from the 
Sentence of Excommunication but only ad cautelam, or to 
a day which is given him to prove what he alleadges, ( e- 
ſpecially if the Party be Excommunicate for not paying 
coſts, or that which the Sentence of the Judge has con- 
demr'd him liable to) and it is to be obſerved, ( though 
the Atts of Court do not alway make mention of it ) that 
it is but prudence in the Proctor of the adverſe party ( to 


avoid charges and further conteſt ) either to confeſs what 


his Adverſary has alleadged touching the aforeſaid obje- 
Ctions, ( if they be true) or to diſſent and deny thoſe al. 
leadgthents, and proteſt againſt them , and defire they 
may be rejeted. A ſecond way of objecting againſt an 
injuſt Certificate is, as if any is Excommunicate upon a 


Certificate, making mention that the party was ſought at 
*his dwelling houſe in ſuch a Pariſh, and becauſe he was ab- 


ſent, or abſconded himſelf, that he was Cited by affixing 


the Judges Mandate upon the Doors of the faid Pariſh 


Church : If the Excommunicate Perſon alleadge and prove, 


that neither he nor his Family dwelt in that Pariſh, for at 
leaſt half a year before, nor ever heard ought of ſich af- 


fixing 


fixing the Citation, but that he and his Family, during all 
thar time, dwelt in another Pariſh, he is to be Abfolved, 
and ought to have his charges as above: Likewiſe if a 
Citation vis & mods, were granted upon a Certificate of 
a Primary Citation, or any other original or Perſonal De- 
cree, that fuch an one was ſought at fuck houſes in ſuch a 
Pariſh, which are neicher the houſes nor the Pariſh where 
the Party to be Cited inhabits ; and if upon this Citation, 
the Judge order a Citation or Decree, wis & modis againſt 
the Party ſo to be Cited, and the Party obtaining this De- 
Cree, take care that it be Executed by a publick Edict 
( although in the Pariſh Church where the Defendant in- 
habits ) and then upon a Certificate made of ſich Cita- 
tion, the Party obtains an Excommunication againſt his 
Adverfary : 'In this caſe here is juſt cauſe and reaſon why 
the Judge ſhould abſolve the Party ſo Excommunicate as 
bove, if he comes before the Judge, and alleadgeth the 
nullity and injuftneſs of the Excommunication, and makes 
it out like as before . Which if the Judge doth refuſe , 
here lies juit cauſe of Appeal ; and Mr. Clarke fays he has 
gor Sentence in this caſe before the Delegates. See more 
of this where we ſpeak of Appeals from grievances. Now 
let's conſider, whether or no the Plaintiff can proceed in 
a Cauſe, whilſt the Defendants Objection ( againſt this in- 
juit and irregular Certificate, and the injuſt Excommuni- 
Cation ) has dependance ?. it ſeems he may : for although 
the Defendant were Excommunicate ( though never really 
Cited) if he appears perſonally or by his Proftor, and do 
object againſt the Certificate ( as above) in order to ob- 
rain his Abſolution ; yet whilſt the Term depends, which 
is aſſigned him to prove ſuch his Objeftion , the Pro- 
Ctor of the Plaintiff may (if he will )' proceed in the prin- 
Cipal Cauſe, in the preſence of the Defendants Proctor, 
and may give a Libel as at other times; the reaſon is, be« 
cauſe ( by the moſt ancient Style of Courts, in order to 
avoid multiplicity of Suits ) limited Proxies ( that is, to 
ſuch a particular effect only ) ate-not admitted : Bat eve= 
ry- Proctor that appears ought to exhibit a general Proxy 
in all: Cauſes that are moved, or intended to be moved; 
that ſoat one and the ſame time, they may proceed as wwell 

as 
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as to the principal Cauſe, as alſo to the Objection made a- 
gainſt the Certificate. But if the Defendant prove what 
he objects, he muſt have Charges as above, & fic 8 con- 
tra. 

3. The Proctor of the Excommunicate Perſon appearing, 
and having exhiLired his Proxy for the Excommunicate 
Perſon, he ought to ſwear that he believes his Client will 
for the future obey the Law, and ſtand to the juft and * 
lawful Mandates of the Church. | I queſtion whether or 
no this ought not rather to. be done by the parties them- 
ſelves, for the doing it by another ſeems to be no more 
than a bare ſuggeſtion ; againſt which the Provincial Con- 
ſtitution has inſerted a Caution. | And further, the Pro» + 1; ths Tre- 
for deſiring his Chents Abfolution, ought really to pay fer my ſelf to 
to the Proctor of the adverſe Party, or to the Party him. #* experienced 
ſelf ( if he be preſent) or he ought to depoſite into the O——_ 
Regiſters hands the Contumacy * Fees ( as they call Shak = 
them ) as they are taxed by the Judge. Which being berrer able to 
done, the Judge abſolveth the Excommunicate Perſon, explain the 
and reſtores him to the Society of other faithful Chriſti. Prov#n., Conſe. 
ans; and at the Proctors Petition, orders that Letters of _ * & wat 
ſignificavit be made to the Kings Majeſty, in order to the gec. principes. 
freeing the Body of the Excommunicate Perſon out of Sett. Suggefto. 
Priſon, and this Writ for his Liberty is to be granted and 4" 44 fnem 
direted in the fame manner, as the other Writ was ob- ©? 
tained and directed for the carrying the Excommunicate * 7 ;n4. ub; s. 
Perſon to Priſon. But it is to be noted, that when the glo/: /aper ver- 
Plaintiffs Proftor is not preſent to exhibit a Bill of Con- % poſunt. 
tumacy | Fees; and to defire them to be taxed at the $5: veroals- 
time of the Abſolution; the Defendants Proctor ( who de- = 
ſires the Abſolution ) ought either to fwear, or give bond coneu.T.de £ 
to pay what other charges are expended, by reaſon of his g/o/ſuper verb. 
Clients Contumacy, ( beſides thoſe other expences which 42/o!. Sett. Sed 
areabovefaid to be taxed by the Judge, and depoſited in- 
to the Regiſters hands) and may be further raxed by the + pe hiſce ex- 
Judge; fo that if the adverſe party is informed afterwards penfis plenins 4 
of more charges due to the Client, by reaſon of ſach con. Lanfr.mm prax. 
tempt, and if it appear to the Judge that there are more ** de exp.n. 
Charges, by reaſon of ſich contempt than thoſe Formerly WO 
taxed, they ought to be allowed and placed to the fir expenſ fol.192- 

ion, 
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taxation, and the adverſe party ought to be compelled to 
the payment of them, notwithſtanding the former taxati- 
on. The reaſon of this, is becauſe the Contumacy Fees 
are not certain, ſo that the party to be Abſolved knows 
not what to depoſite, neither knows the Judge what to 
tax; for though it be certain, that the Excommunicate 
Perſon ought to pay Twopence for every Mile that his haz 
bitation is diftant from the place of Judgment , or the 
Court he was to appear in; yet it is uncertain what 
charge the Plaintiff may have been at in obtaining Writs in 
order for his Apprehenſion, before he conld take the Ex- 
communicate Perſon, and other charges relating thereto : 
For theſe charges are all of them faid to be Contuma- 
cy Fees, and by that name, are all of them to be placed 
and taxed, 

4. And this laſt( $cil.) the Oath de parendo Furi,8&c.and the 
payment of charges for Contumacy and the like is required 
ofevery Excommunicate Perſon, and it 1s the fole thing re- 
quired of ſuch as are only contumacious for not appear- 
ing *®, But there are other things more required of Ex- 
communicate Perſons to be Abfolved ( in ſome caſes ) 
which they muſt likewiſe perform before they have their 
Abſolution. As if any is Excommunicate for not paying 
charges of Suit, or the ſortem - ipalem (that is, the thing 
they are adjudged liable to by the Jndges Sentence, whe- 
ther it be Legacies, Tithes ; though perhaps wrongfully 
adjudged ) they are not to be abſolved, until they depo- 
ſite into the Court the thing ſo adjudged ; which ( fo ſoon 
as they prove is injuſtly adjudged) is to be redelivered t 
again : In like manner, if the Excommunicate Perſon*al- 
leadge the payment of this ſortis principalis, or matter ad- 
judged , he is to be abfolved. The reaſon is, becauſe 
being admoniſhed firſt to pay the ſame ſich a day 
and being Cited to appear on another day; to ſhew cau 
why he may not be Excommunicated for not paying the 
fame: He ought to appear on that ſame day, and al: 
leadge the payment of it, and ſo purge his Contumacy; 
leaſt Letters of Excommunication be taken out againſt 
him, being it may not be known that he has farisfied the 
Premiſes; Yet notwithſtanding he be ſo Excommunicate 
yer; 


_ 
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yet, if he comes ( and depoſites the Summ or matter ad- 
judged as before ) and proves, that he has already paid 


him, and he to be Abſolved from the injult Excommuni- 
cation ; but he muſt likewiſe hare all ſuch charges allow- 
ed him, as he is pit to in the proving this his Alleadg- 
ment. 


CHAP. IV. 
SECT. 's: 


| The manner of the Defendants appearing by his 
Proctor. 


1. The Proftors Petition on behalf of his Client the Defen- 
dant, with the manner of exhibitmg hs Proxy. 


) 

r 
5 Aving now ſuppoſed the Defendant capacitated to ap- 
5 | pear, and all ObjeCtions removed, and all defects 
ſupplied on his behalf; we come now to ſhew his manner 
Y of appearing; and then proceed to ſhew what Letts, or 
6 hindrances may fall out on the Plaintiffs behalf; and how 
m | they muſt be redreſſed, fo as both parties may be capaci- 
1: tated to ſtand in Judgment. - Therefore the Defendants 
4: | Proctor muſt exhibit his Proxy,, and deſire a Libel, or elſe 
iſs | bis Client to be diſmiſſed with charges. Then the Plain- 
riffs Proftor muſt either give the Libel into Court, or elſe 
# muſt deſire a time, againſt which he may make a Libel 
the | ready, which, the Judge agrees to, ardering a.time accor- 
al: | ding to the weightineſs of the matrer., . But before the 
cy; Pr: of the Defendant ask a Libel, it is requiſite, that 
> | be conſidet the ftare and condition of the Plaintiff, at whoſe 
Suit his Client is convened; for if he chance to be ſach, 
#s hs not the power rentand; Fo ( by reaſon of his Age, 

bs) 


the ſame Summ adjudged, according to the 'Tenot of the- 
Sentence, the faid Summ is nor only to be redelivered 


"Mo 
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© Nuſeitur or ſome other civil impediment *, as the following Chap- 
nim procurato- rex will manifeſt ) the Defendant is not bound to ſtand 
714 excepti0** convened at his Suit, until thoſe impediments be removed, 


perſons noe though all, agree, that all things whatever done by the 
Inſt. de excep. Plainciff in ſuch a ſtate, are valid enough until his ſtate be 


Se. n.'4. 5- objected againſt ; therefore it is neceſſary, that the Defen- 
Praterea., dant do in the firſt place object againſt his adverſaries in- 
tereſt or condition , which is the thing falls next under 


our conſideration. 


CHAP. V. 
The Conditica of the Plaintiff conſidered, 


3 4 "+ WE A 
A Minor being Plaintiff. 


T. Minors are faid to be fuch as have no power of appearing 
5 Smog in Tudgment. 
2. The manner of aſſign- © 1. By the Fudge himſelf. 
ing Curators to carry | 2. By ſome Commiſſioner x 
on the Suit on each | pointed to that purpoſe by the 
Minors behalf; called | udge. 
Curatores ad litem, | 3. By _the Proftor conſtituted to 
and this is done & that purpoſe by the Minor. 


* © iS ae 


3. The form of drawing the Libel in this caſe, and entering | 


the Court Aft after the Curator is aſſigned. 

4. How the Prottor who is aſſigned Curator is to be ſecured, if 
he be caſt in charges. | 

5. When and in what caſe, neither the Curator, nor the Le- 
gatory are to be condemned in Charges, and when they ought 
ro be condemned in charges. 

6. How an Executor is freed from a Legacy by paying it to 
the Curator. 


Minors 


1Crs 


b 
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Inors are ſaid to be ſich are not capacitated, by rea- 
ſon of their tender Age; to ſtand -in Judgment. By 
this word is ſometimes meaht one under ſeven (a) years (a) L. 4. 4-7» 
of Age, ſonjetimes one under fourteen. (5) Sometimes this jus vc. /.- 5.24 
word is uſed to ſignify all perſons under twenty five years 2.Þ-* jr. «- 
of Age ; but by the Saxon Law, only thoſe under twenty —_—_ 
one (c). Thoſe under fourteen by the Civil Law are called (t)Foz.57 1/7 
Impuberes : Thoſe under twenty one and above fourteen are 4- yt. c. 14 
called Puberes; and theſe are they who ſtand in need of fenri2 H 
Tutors, by whoſe means they may be capacitated to main- 7-7! 
tain and vindicate their own Right. Dt. Zouch exprelieth 
himſelf (d) thus, concerning theſe ſorts of Plaintiffs, nam (-) Berfichin: 
ſicut Pupillus , ( 1 imagine he means one under fourteen td wig 6. 1.2 
years of Age ) Tutore aut ore agere & convenire poteſt \, ita ad- EE "ge 
wins | here he means one above fourteen and under * * 
wenty-one | Curatore conſentiente litem intendere & excipere (4) Elem. Jur. 
Sd  Þ- 3. Seb. 
2. If a Legacy is left to one who is under ſeven years 
of Age, then the Father of next of Kindred to this Minor, 
ſhall go to the Judge, before whom he intends to pro- 
mote the Cauſe for ſuch Legacy ; and ſhall alleadge that 
ſuch an one Deceaſed, made his Will, wherein he conſti- 
tured an Executor, and by that Will gave unto B—= his 
Son, a Minot, ( that is, under ſeven years of Age ) cer- 
tain Legacies; and that by reaſon, of his Non-age, the 
ſaid Minor is not in a capacity to Act, or ſtand in Judg- 
thent, in order to the recovering of this Legacy : Where- 
fore he muſt implore the Judge his Office in this behalf ; TS 
and deſire that one or more Curators (e) may be aſlign- (</ ut. d. 
ed to the ſaid Minor, in order to manage the Suit againſt _ nl > | 
ſuch Executor, fot the aforeſaid Legacy. Whereupon the - Pros 
ng | *, WH - de Cur. Sect. 
adge is wont to aſſign the faid Father or next of Kindred, lem invits. f. 
and one of more of the Proftors of the Court (. jointly #4 Curat.l.45» 
and ſeverally ) to be Curators ad lites (f) to the ſaid Mi- acts. de = "A 
hor, though their own ſpecial choice and requeſt ar this m4 wr. wm 
Age. is not required : But if the Minor is above ſeven years 31.37.23.Gail. 
of Age, then he ought, to,appear perſonally before the 2.00{. 95m. 6. 
Judge, and ought to alleadge. and requeſt as above; or 197:  $.. By 


otherwiſe this Aſſignation of Curators avails not;-but the 7"*,. 99%... 
= nt 11.1 they are Cilled- 
D Z Curarot © 
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Curator may be objected againſt, as nor being a lawful 
Curator, or not lawfully appointed. Now theſe Curators 
are appointed; 1. Either by the Judge himſelf, as above; 
or, 2. By ſore Commiſſioner appointed for that purpoſe, 
as if a Minor above ſeven years of Age dwell remote 
from the Court he is SWd in; ſo that not withour great 
charges only, bur alſo with the hazard of the Minors life, 
he cannot conveniently appear at the Court :-In this caſe, 
the Judge ( at the deſire of the Father, or next of Kindred 
to the Mircor, alleadging as above') is wont to grant a 
Commiſſion to ſome perſons conſtituted in Eccleſiaſtical 
Dignity, and to the next of Kindred to the Minor, with 
intent to ſave charges; or the Judge may grant his Au- 
thority to the Ordinary of the place where the Minor 
dwells, ( unleſs he be far diſtant from the place of the Mi- 
nors reſidence ) to Aſſign Curators to this Minor ; and the 
ſaid Minor ſhall appear before theſe Commiſlaries or Com- 
miilary, and ſhall alleadge as before. Upon which Pertitt- 
on of the Minors, the Commiſiary muſt Aſſign him Cura- 
tors in manner aforeſaid ; and then making Certificate of 
ſuch Commillion ( taken out for this Aſſignation of Cura- 
tors) to the Judge, who granted it. Then the Curator 
may take forth a Citation ( hy the name of Curator ) a- 
gainſt the Executor. in a Caufe of ſubſtraCtion of Lega- 
Cics, &c. 3. Some of our late Civikans are of Opinion, 
that a Minor above ſeven years of Age may conſtitute a 
ſpecial Proctor, to ask or requeſt Curators to be Aſſigned 
to the Miror, and this Proxy and Aſſignation of a Cura- 
tor at the Proctor his Petition or EleCtion, they fay, 1s va- 
lid in Law. Mr. Clarke ſays it was controverted in a Cer- 
tain Cauſes of conſiderable moment, whether or no this 

*R2i0 oft quia Proxy and conſtitution of a Curator by the Proctor, were 
clm tenebant Yalid in Law, whereupon it was adjudged valid, and is fre- 


"roy 
» 
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minor 01 po- quently practiſed in theſe caſes; though formeriy theſe j 
T1 g Mi 


mmrcngertnre Proxies, nor the Afſignement of Curators by vertue there- | 
oo 


Procuratt re Mm. 


Alcut.pr, fl 0 was of no uſe ®, nor admitted practicable. 


52. Sect. GU do 
contra procura- Law ; vou mnit conſider the manner and form * uſed 1n 


erent op7:R4> drawing, his Libel or Declaration, whoſe exordium or pre-| 


£117 TOHGHE COR- . , oP a 
jurveus,. Wwble mait contain theſe words, Pars probi viri N. Curato- 
. rid 
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3. And row this fort of Plainritt being fitted to wage } 
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" " ris ad Lites M. minoris legitime Aſſignati ( that is ) the party 


of the honeſt man N. ( for ſich are all men preſumed to 
be ) Curator, Aſſigned lawfally to manage the Suite on 
behalf of 2M. a Minor, ſaith, alleadgeth, and in theſe Wri- 
tings propoundeth &c. and fo on as in alt other Libells. 
And then after the common and uſual Articles inſert-d in 
the Libel, in Cauſes of Legacies, this particular and ſpecial 
Article is to be inſerted ( wiz. ) that the faid N. was, and 
is Curator ad /ites to the ſaid M. lawfully Aſſigned and gi- 
ven, as appears by the Acts of Court, to which he refers 
himſelf to be particular in the Deſcription of ſich things 
as are required in this Cauſe : You mutſt obſerve that the 
name of the Curator, the name of the Minor, and the 
name of the Defendant muſt be inſerted ( into the ACt of 
Court I gueſs Mr. Clarke means). And here let the Cura- 
tor take notice, that although ( as is aboveſaid ) the Af- 
ſignment of Curators, was done by Commitlaxies remote 
from the place of Judgmenc, and that the Commiſſion or 
Authority by which they did ir, were Certified to the 
Judge who granted it ; yet becauſe this Commiſſion was 
brought in, and exhibited in the abſence of the Defendant, 
he ought to take care that he exhibit it again, ( as a ſup- 
ply or an aſſiſting proof to the contents of the Libel ) as 
well in preſence of the Defendant, as alſo betore the 
Cauſe be concluded. 

4. Sometimes it happens, that where Cauſes of Legacy 


are inſtituted in the Curators name, Sentence is given a- 


gainſt the Curator, eſpecially if the Executor alleadge and 
prove that the goods are inſufficient to pay the Legacies : 
In which caſe the Curator, ( that is) the ProCtor, and not 
the Pupil or Minor is to be condemned in charges. There- 
fore let the ProCtor take care that he have ſufficient ſecu- 
rity to bear him harmleſs from theſe charges, leaſt he be 
condemned in them, and caſt in the Cayſe ; for though 
the Judge ( as is faid before ) do Aſſign the Father or ſome 
near of Kindred to the Minor, to be Curators with ſome 
Proctor of his Court ; yet all things are wont to be dif; 
patch'd and done in the name of the Proctor, and not the 
other Curator. 
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. Bur if in caſe the Curator cr Legatory prove, that 
the Deceaſed made a Will, in which is contained the Le- 
gacy they Sue for ; and that the Executor thereof has pro- 
yed the ſaid Will, but has not paid this Legacy, though 
demanded : And though the Executor (to avoid Charges 
might be run, in being condemned to the payment of the 
ſaid Legacy, by the Sentence of the Judge) do ( before 
the beginning of the Suit ) alleadge that he has fully Ad- 
miniſtred all and ſingular the Deceaſed's Goods in paying 
his Debts, the Funeral expences, and other neceſſary char- 
ges; and thereupon does exhibit an account of ſuch his 
Adminiſtration, making thereby manifeſt, that the Decea- 
ſed died ſo Indebted, as that there remained not Goods 


ſufficient to pay the Legacy demanded; yet if the Cura- 


tor or Legatory upon this, ( having inſpected this his ac- 
count ) do deſiſt from further Suit, and trouble of compel. 
ling the Defendant to prove and juſtify this account by 
Witneſles; they are to be diſmiſt without paying charges, 
though this be the Style or Cuſtome of all Courts, yet ſee 
what the Law is in this caſe. But it is otherwiſe, if after 
the Defendant exhibits this account as before, and the Cu, 
rator or Legatory ( not being ſatisfied therewith ) do com- 
pel him to juſtify the ſame by Witneſſes, which if he du- 
ly proves, then the Cuſtome of the Court requires, that 
the faid Curator or Legatory ſhould be condemned in 
charges, becauſe they might ( upon inſpeCtion into this 
Accompt ) have been informed of the truth thereof, by 
asking the Creditors named therein ; if not immediately, 
yet by taking a time to deliberate * and conſult the truth 
of the matter, which is often wont to be given to ſuch as 
ask it, and this is called dilatatio deliberatoria. | 
6. The Executor paying a Legacy ( which 1s due to a 
Minor ) to his lawful Curator, is freed from paying it a- 
= to the Minoy when he comes of full Age, though the 

urator never pays it to his Minor, having ( tis likely ) 


laid the fame out for him. The reaſon why the Executor. | 
receives ſo good a diſcharge is, becauſe he did it by the 
Judge his Order and Decree, that is, becauſe the Judge | 


appointed this Curator to Act and Recover the faid Lega- 


Ev: The Judge therefore ougght to be yery cautious whom * 
wh * > 2 ks 5 * F- » he i 
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he appoints to be Curator ; bur the Execurtor, (who is tO 

pay this Legacy ) that he might put the matter out of dif- 

pute, (wiz. ) whether the Minor may recover the Legacy 

of him, yea, or no, after he comes at Age, notwithitand- 

ing he has paid it to his Curator) it is not at all convenient 

for him to pay this Legacy, until the ſaid Curator do 

commence a Suit againſt him for ir, as Curator to the Mi- 

nor ; which Action being inſtituted and begun,. it is requi- 

fire that the Executor appear to Action, and otter the Le- 

gacy in Court, and leave it apud Atta Fndicis ( that is, 

the Court Atts acknowledge and charge the Judge and the 

Regiſter with the Receipt of it, which Afts the Executor 

ought to look to, and ought to take a Copy of) and 

then the Executor is releaſed, and the Judge is charged 

with it. In this caſe the Judge ought not to deliver the 

faid Legacy ( fo depoſited ) into the Curators hands, for 

the Minors uſe, unleſs ſufficient Bond be firſt entred for to 

bear the Judge and the Executor harmleſs from the ſame, 

and alſo for the due payment of it to the Minor when he 

Comes at Age. I might here have proceeded in ſuch me- # agy/: rpm: 
thod, as to have told you the difference betwixt theſe de Curar. We- 
Curators ad lites, and others enumerated by Juſtinian, his ſemb. inff.T.4. 
Inſtitutes , the Codices, the Digeſts and the Gloſſaries, 8c. Tels 7. 26. 
but this would appear too great a digreſlion, and be very EC 
little uſeful in this place. For your better information £14y ibidem. 
therefore in theſe differences, and gþeir ſeveral Offices, IT Alciar.pr.f63, 


refer you to the Authors themſelves. * Se. quabus 
denzur. 


SRGCGET 


The Plaintiff being ſuch as cannot give ſecurity to 
_— the Suit, and pay the charge if he be 
caſt. 


xs. Who this is whom the Law terms ſuch, \. pauper. 

2. The manner of admittance in forma pauperis, and the 
Oath the adverſary may enjoin him who is ſo admuted. 

3- The manner of Aſſigning Advocates and Profors to one 0 


admuted, 
D 4 4. The 
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4. The manner of alleadging and proving the ſufficiency of the 
Goods, ſo as to hinder this admiſſion. 

5. The manner of proving the contrary in order to this ad- 
miſſion. | 


"THis State and Condition ( Scil. labouring under a 


mean and indigent Eſtate ) may be incident to either 
of the Parties in Suit, and the Premiſes may be equally 


objected againſt the Defendant, as well as the Plaintiff : - 


In this place we chiefly reſpect the State, of the Plaintiff, 

who being ſach as cannot (ris likely ) give ſecurity to 
* Alciat.prax. pay the charges of Suit *, if he be caſt, he is called paw- 
fol. 40. - "hy per, a poor or indigent perſon; nor is the Defendant bound 
in C. de lit. to conteſt Suit with ſuch an one, until he know how he 
ran E/2.. {hall be ſecured of his charges t. 
menea fur. 2. Now either of the Parties ( as is faid ) may be ad- 
prud p.3.Se&.8. mitted mn forma paupers, at any time during the dependance 
Se. Poſtquam of the Suit; theſe things being obſerved, and the Oath fol- 
Alcrat. ubt 5.f. lowing being Adminiſtred ( Sci. ) that N. did appear per- 
foes þ ve hp fonally, and in order to the revocation of his Proxy ) that 


he alleadged himſelf not worth five pounds debtleſs Goods, 


and that (upon this ) he oftered himſelf ready to take his 


Oath, and deſired to be admitted in forma pauperss ; which 
Oath being Adminiſtred, they are thence admitted by the 
Judge. Now if the Adverſary deſire it, the Party ſo ad- 
mitted is obliged to take his Oath that he wilt pay the 
* Fouch ub; s, Charges ( and the ſors principalis *, that is, the thing ad- 
Sezt. Areo, Al- judged 'by the Sentence, if it be Tithes, Legacies, &c. 
Czar. u97 5. that are Sued for, and if it be the Defendant that takes 
this Oath) if he be caſt in the Suir, when he comes to a 
more plentiful fortune or condition. But this admiſſion 
does not extend to thoſe charges which are paſt, but only 
thoſe which are to come, and to be expended in the Suit : 
Likewiſe if the adverſe party will ( before the ſaid Oath 
be taken ) offer and alleadge himſelf ready to. prove thar 
the Party ſo alleadging poverty , is worth above five 
pound in his own proper debtleſs Gocds : He ts not to be. 
admitted, unleſs the Party allcadging this ſufficiency of 
the Goods, do make default in the Proof of it, In the in- 
teriour Courts, to wit, in the Confiltory of Linden, and 
11 (iy he ET CEOS 3 , 
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the Courts of the Arch-deacons of London, Middleſex and 
Surry, which are kept in London or its Suburbs, the party 
deſiring ſo to be admitted, muſt ſwear, that he is not worth 
forty ſhillings debtleſs Goods. | 
3. If any one being ſo admitted in forma pauperis, do de- 
ſire to have an Advocate. and a Proctor afligned him, the 
Judge is wont immediately to aſſign them who ought to 
give their Council freely without any hope of receiving 
Fees : The Aſſignation likewiſe ought to he, if the other 
Party has feed Advocates and Proctors (and thoſe the moſt 
S$kilful and prudent) in ſach a number, as that there are 
none, or at leaſt very few left to manage the Cauſe, on 
the part of him ſo admitted ; therefore the Judge ( at the 
Petition of the Party alleadging, and adding that he is like 
to looſe his Cauſe for the want of Advocates and Pro- 
Ctors ) will Aſſign to the ſaid Party fo alleadging, one or 
other of the Advocates, and one of the Proctors, ( fo Feed 
by the other Party as before ) to whom he ſhall immedt- 
ately give Fees ( if be Sues not im forma pauperis). Like. 
wiſe if the Plaintiff be one of the Nobility, or ſome Emi- 
nent Perſon, ſometimes the Advocates or Proctors refuſe 
to perform their Office againſt ſuch Perſons : In this. caſe 
( this being alleadged, and Oath being made by the Party 
that he ſolicited ſuch Advocates and Proctors, and offered 
them their Fees, and that they refuſed to take their Fees, 
and to give Council ) the Judge at the Parties Petition 
may Aſlign theſe Advocates and ProCtors, and admoniſh 
and compel them ( under penalty of ſuſpenſion from their 
; Office) that they be in Council with the party, who 
muſt alſo immediately give them their Fees. Bur in the 
aforeſaid caſes, it is lawful for any to have two Prodtors 
and three Advocates; and for a Noble-man and a Biſhop 
to have fix Advocates and three Proftors, by the Statutes 
and Stile of the Court of the Arches ; by the which Sta- 
tutes ( unleſs where there is a manifeſt defeCt of other Ad- 
vocates and Proctors ) the Judge ought not to Aflign any 
of that number ( fo Feed on behalf of the Noble-man,&c.) 
at leaſt if there remain three or four expert and learned 
Advocates and Prottors ( for the party who makes this 
. Petition ) to Fee. Ard obſerve further, that though the 
& * b - \ _ p P ” Party 
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Party who Feed ſo many Advocates and Proftors ( as a- 


bove ) do get the Victory ; yet the Judge when he taxeth 


the Bill of charges, is not wont to allow Fees for all, but 
only for two or three Advocates at the moſt, and ſo many 
Proctors; becauſe ſometimes the parties in contelt, if they 
were permitted, would retain a multitude of Advocates 
and Proctors, on purpoſe that the Adverſary might be char. 
ged with infinite expences. 

4. The Party alleadging the Goods to be ſufficient ( as 
was aforeſaid ) ought to ſpecify the faid general Allegari- 
on on this manner. Alſo that N. had at ſuch time as this 
Suit was begun, and hath, and pofleſſeth: at preſent ( un- 
leſs he made ſome fraudulent alienation of his Goods, &c. 
ſince the Suit begun ) in Honſhold Goods and other Fur- 
niture, and necelfaries beſides Clothes, to the value of ten, 
eight, ſix or five pounds, and in other Goods, ( vis. ) 
Leaſes, Chattels &c. to the value as above; or in im- 
moveable Goods, to the value of five, four, three, two or 
one pound of Engliſh Mony , yearly ( for Lands to the 
value of rwenty ſhillings per annum, is better worth than 
five pound ) and the party objeCting this, may ſpecify any 
other Goods, and then alleadge that he is commonty ta- 
ken and reputed for a rich man among his neighbours, 
and thoſe who know him ; however that he js accounted 
worth twenty, fifteen or five pounds at leaft in his own 
proper Goods. And this Allegation touching the ſufficien- 
cy of his Goods, being admitted and proved, then the 
Party fo deſiring to be admitted #z forma pauperis , is to be 
rejected and condemned in charges, which are made in 
and about this motion and proof, And it is to be obſer- 
ved that a Clergy-man ( who is beneficed ) having a Li- 
ving of the yearly value of five pounds, is not to be ad- 
mitted a» forma pauperis, unleſs he prove very great indi- 
gence and want. . This Alleadgment now mention'd, may 
be urged by either party, ( againſt his Adverfary, deſiring 
ſo to be admitted ) by way of exceptions. 

5. Now if the party deſiring thus to be admitted i» for- 


”ma Ry making reply to the Allegation of his Adver- , 


fary, do alleadge and prove by Witnefles, that he goes 
back in the World, and that if his Debts were paid, (which 


age. 
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are conſiderable ) he were not worth five pound, he may 
be admitted i forma pauperis, and muſt have his charges 
allowed, which are yy already expended. But he 
muſt take the Oath ( as above) that he will pay the 
charges taxed, and to be taxed, and the ſors principalis (if 
he be the Defendant ) when he acquires a more plenti- - 
ful Eſtate : But yet this party ſo to be admitted #» forms 


peris, ought not to have thoſe charges * he has been at, * See Mr.Clark 
y reaſon of his Adverſaries delaying the Proceedings a. 5% Prattice eie. 
bout - the diſproving ſuch poverty ; becauſe, if his Adver- rp 


fary proved him worth the Summ of five pounds in Goods 


or Land (as above, ) and that he was commonly account. rum, explain 
ed a man better worth than ſich a Summ in the- eſtima. þ* coneradifti- 


tion of all men, it may be preſumed very probable that ** 
the party ( ſo oppoſing this admiſſion #2 forma pauperis ) 
might be ignorant what Debts the other might owe : 
Therefore he who alleadgeth this poverty , ought to al. 
leadge his Debrs particularly ( wiz.) what they are, and 
to whom he owes them, that ſo it may appear whether 
the Debts exceed or fall ſhort of the value of the Goods. 


is compelled to conteſt Suit, ſo as it alſo do coftare, that 5,9 pw. 


his Adverſary has, perſona ſtandi in Tudicio. 


60 The Prattice of the PART. 1I. 


SECT. 3. 
An Excommunicate Perſon being Plaintiff. 


T1. The manner of objefting and proving the Plaintiff Excom- 
municate, ſo arnothing be decreed at his Petition. 

2. Matters ated and managed by an Excommunicate Perſon 
before this his Condition is objefed, are valid m Law. 


| N Excommunicate Perſon is another ſort of Perſon , 
whom the Law allows not the liberty of ſtanding in 
Judgment : If therefore the Defendant do object that the 
Plaintiff is an Excommunicate Perfon, and that he has not 
" ; 1/4 ary ſtandi in Fudicio; nothing ought to be decreed at 
— 7 his Petition * : Whereupon the Excommunication is to be 
2, + 3* proved by Exhibiting the Letters of Excommunication un- 
der the Judge his Seal forthwith, or at leaſt it is to be pro- 
ved within eight days after ſuch objection, and this is-uſu- 
ally practiſed ; and this Excommunication being proved, 
the Proceedings are to be ſtopt, ſo as nothing further be 
done-at the inſtance of this Excommunicate Perſon, until 
this objection be removed, &c. 

- 2. But yet if the Plaintiff (fo Excommunicate ) have 
diſpatcl'd many and ſundry Acts in the Cauſe, ( wiz. if he 
has given his Libel, made his Adverſary conteſt Suit, and } 
-alſo produced his Witnelles ) before the Defendant propo- | 
ſed or objefted this Excommunication, all things ſo done | 
by the Plaintiff are valid, but things done after are null ! 
and void. But Mr. Clark ſays, he has heard it was other. # 
wiſe with the Defendant ; who (though he were Excommu- c 
nicate ) yet might he propound and prove any thing in 
order to his defence. 


| 
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In 


$BCT. 4 | 
An Out-Lawed Perſon being Plaintiff. 


1. What an Out-law'd perſon is, or who is ſaid to be ſuch. 
2. The manner of ſtaymg the Proceedings, if an Out-Lawed 
Perſon Sue for any thing. 


He laſt fort of Plaintiffs ( who have not capacity to 
ſtand in Judgment ) which we ſhall here take notice 
of, are thoſe, whom the Law terms Bamniti of Utlegati , 
and theſe are ſuch as are declared in Bannum, ſeu privatio- 
nem : For theſe not only ceaſe to be free-born Eng/zh-men, 
and are conſequently deprived of all the priviledges they 
ought to polleſs, and challenge in a free ſtate by the Laws 
of the Land ; bur alſo all the Laws of Humanity, the Ex- 
erciſe of all Offices, their Goods, and all civil Commerce, 
which by the Law of Nations they ought otherwiſe to 
have : They are our of the Protection of the Law of the 
Land; they are accounted as Enemies to the State, Fugi- 
tives and Rebels, and ſuch- whom none ought to receive 
into the City, Houſe, or feed at their Table (a). (a) Gail. 2.:de 
2. Now theſe are no more capable of ſtanding in Judg- pac. pub. c. 1. 
ment than Excommunicate Perſons, neither ought any . 20.6 5. ſeq. 
thing to be decreed or granted at their Petition (6). If (b) Zauch. Jur 
therefore an Out-Law*d Perſon, or his Proctor make any bad, ms 
Petition, the Proctor of the Adverfary ought to object, Sef. Rarione 
that nothing ought-to be granted upon ſuch his Petition, Delifi. Facob. 
in as much as he is Out-lawed : And that he may imrnedi. 3/2 proc.Ca- 
ately prove it, he ought to exhibit and produce the Kings to FOE 
Writ, by which he was ſo Out-lawed ; and thereupon the 
Judge does uſually Superſede further proceedings in the 
Cauſe, as well on the Plaintiffs as the Defendants parrt ; 
for in this cale the Defendant is not obliged to make fur- 
ther defence ; neither does there need further proof bere. 
in than the Kings Writ, which is proof ſufficient of it (elf, 
I might here inſert many more, who by the Civil Law, 
have not a capacity of ſtanding in Judgment ; but I refer 
| you 


' PART. II, 
* Alciat.prax. you to my Authour * where you may find them at large. 


fo. 38. uſque ad There may likewiſe exceptions ariſe in reſpect of the Per- 
3 77-Mon. ſon of the Plaintiffs Proctor, which are alſo art large recited 
Se8. Rm by Alciatut in his Praxis utriuſque Furis; alſo in reſpect of 
+Mynſ. ibidem the Action, &c. | 

T. 14. Sea. 7. 


. 445.6, 4c per | 
£0, ths th 
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CHAP. VL 


Other Objeftions to be. made againſt the Plantiff; in 
reſpett of. | 


SECHT 


His not appearing to proſecute the cauſe on that 
day, againſt which the Defendant was Cited to 


Appear. 


1. The Petition of the Defendants Proftor in this caſe, and 
| the order taken to compel him to appear and proſecute. 
2. The manner of diſmiſſing the Defendant with charges, if 
the Plaintiff do not ſo appear. 
3. The manner of obtaining a Monition forthe payment of ſuch 


charges. 


Aving conſidered the State of the Plaintiff, and thoſe 

objections may ariſe in reſpect thereof: We come 

next to conſider thoſe objections which may ariſe in 1e- 

_ of accidertts, as his not appearing to proſecute the 
uſe 


e, &'c. We have ſhewn at _ 4. the manner of the . 


Defendant his appearing by his Prattor, on the day he was 
Cited to appear in : Wherefore neither the Plaintiff, nor 
his ProCtor being preſent to give a Libel as is deſired, the 
Defendants Proftor muſt alfeadge , that his Client was 
Cited to appear on that day; at that tims, and in that 
place to anſwer M in ſuch a Cauſe; and that the ſaid 2. 


takes no' care to proſecute this Cauſe ; wherefore he _ 
defire 


. 
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_ deſire that he may be compelled by a Summons, to pro- 


ſecute this Cauſe againſt ſuch a day, under penalty of ha- 
ving the Defendant finally difmiſſed with charges : Which 


, the. Judge accordingly orders, appointing a competence 


time for his appearance, according to the diſtance of his 
habitation from the place of Judgment. 

2; If the Plaintiff appear not upon this Citation ( being 
lawfully Execured and Certified, and he being three times 
called in Court) on that day in which he was Cited to 
appear and proſecute his Caufe, nor does any way proſe- 
cute it,: he is to be pronounced contumacious; and in pe- 
nalty of ſuch his Contumacy, the Defendane is to be dil 
miſled with charges, which are to be taxed ( without any 
Schedule) to the Summ of four Nobles, according to the 
ancient Stile of all the Courts of the Arch-biſhop of Canter- 
bury, and a Monition is thereupon to be decreed for the 
payment of ſuch charges. | In the Courts of the Lord 
Arch-biſhop of Tk, theſe charges are ſeldome taxed ro 
more than eight ſhillings, where the Plaintiff doth nor 
proſecute, &c. as I find it in ſeveral Caufes of that Court, 
and eſpecially Ledgard and Richard/on againſt Caleb Stopard, 
Clark, Termino Michaels, 1665. Dr. Burwell ſitting as Judge. | 
Obſerve alſo that if the Proctor of the Defendant do nor 
appear, nor make his Petition on the fame day he was 

ited to appear in as aforcfaid, yet onght the Plaintiff to 


be Cited ro profecute his Cauſe thereon * ; yet the Defen- * Alciar.f.100. 


dant may appear upon any other day it he will, and may «lus compa- 
alleadge in _ that he was Cited to appear as above fror = _ 
to anſwer, &c. whom ( ſeeing he proſecates not this his}; 6. 1 


the fame as above : Likewiſe if the Plaintiff do appear 
upon fuch Citation. and do profecute his Cauſe, then he 
ought to pay no charges, unlefs he be caſt in the Suir. 


| Allo obſerve, that in taxing of the charges for not proſe- 


cuting the Cauſe, there ought no Oath to be taken ( upon 
the taxing them ) that they are really disburit, &e. { But 
then Mr. Clarke adds in another place {_ Titul. de di/miſſione 
partis rea cum expenſis ſi Attor now Libellavern | that | though 
this be commonly adjudged , the taxation of expences 
( without the parties Oath, or the Proctors Oath, that his 


Clier.t 


fine licen- 


Cauſe) he may deſire , may be admoniſht to proſecute tia Judics. 


——_— 
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Client has really disburſed the Summ taxed, or which he 


there be an Appeal moved -thereupon, the Appellant will 
* I taxatione get the victory : | Yet in this taxation of expences for not 
expenſarmm Libelling, this Oath is not required : ] Here he ſeems to 
#r14 make a thing practice and not a practice at one and 


concurrere. the ny © ; - 
i Fudex debet he ſame time. However, from this confuſed order of 


PART. I- 4 


deſires may be taxed ) to be null and void, and that if . 


ov 
£ 
" 


racare eaſdem MIF- Clarke his expreſſing himſelf, we may infer thus much; | 


2. Viftor de- that theſe charges ought not to be taxed without the 
» bet jurare ſeil-Oath, that the party has really disburſed *, or- expen- 
las feciſſe. qged the faid Summ : And this ('as I remember ) I have 
3-Juaex debet 1, ...r4 has been practiced ; byt conſult the Pra&zcos Dogma- 


Aelato jura- yr# i 
—_ 3. A Taxation being made of the aforefaid charges, 


per eiſdem. the Defendant may deſire the-Plaintitf may be admoniſhed 
Lane. capur to pay the faid charges taxed, againſt ſome convenient 
| nog =. day, or elle that he appear on ſome Court day, after the 
ciae. de expen- day ſo appointed for the payment of the ſaid Summ, and 
fis. Se.quando ſee himſelf Excommunicate for ſich his Non-payment ; 


Squaliter exp. which Petition, the Judge does accordingly grant. 
condemnatio 


fit facienda. 


* 
v 


$SECT.. 5. 


His not taking care to give 1n his Libel or Declara- 
tion, at the time which the Judge Aſſigned for 
that purpoſe. 


I. The Defendants Petition for a Libel. | 

2. 5 Ty of is due, if there be another time aſſigned for 4 
Libel. 

3. The manner of diſmiſſmg the Defendant, if no Libel be gi- 
ven in according to that ſecond Aſſignation. 

4. A Monition for charges as in the laſt Set. 


| be the Fourth Chapter laſt foregoing, we ſhewed how 


the Defendants Proctor might deſire a Libel, or elſe his * 


Client to be diſmiſt, which he muſt requeſt in like mannet 
again, in that day which the Plaintiff had aſſigned for this 
purpoſe : At Which time the Judge may of his _ fa- | 

ort 
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vour ( or for ſome good Cauſe being alleadged) aſſign 
( without any juſt cauſe of grievance, another day to the 
Proftor of the Plaintiff, in which he may give in his Li- 
bel. 

2. But in this caſe, the Plaintiff onght to pay the Defen- 
dant Twelvepence for retarding the proceedings of that 
day, the payment of this Twelvepence, was wont former- 
Iy ( by the Stile of the Court ) to be duly obſerved: But 
now for fome years paſt it was wont not to be demanded 
by the Proftors ; whence it , happens, that many Proctors 
are careleſs to give in their Libels, and do ſometimes pro- 
long the time from day to day, for three Court days at 
the leaſt, before they give in their Libel. 

3. Now if no Libel be. given in at the ſecond time aps. 
pointed for this purpoſe ; the Judge ( at the Petition of the 
Nefendants Proctor ) ought to diſmiſs the Defendant with 
charges, which he otighe to tax to Thirteen Shillings Four- 
pence, accotding to the Cuſtome of the Court, which 
Cuſtome 'is warrant ſiifficient for the taxation of that 
Summ : Infomuch that neither the Defendant nor his Pro- 
Ctor, are obliged to ſwear , whether the ſame were ex- 
pended and disburſed or not ; and therefore in this caſe, 
the ſaid Summ is due, whether more or leſs was disburſed 
and expended. : | 

4. Upon this a Monition is to be Decreed, for the pay- 
ment of the ſaid charge, in manner and form as in the 
foregoing Paragraph: 


1. What they are. 


The Praflice of the PART. II, 


CHAP. VIL. 


Of Exceptions. 


+ + O*% 8 4 


2. How many forts of exceptions. 


3. In what part of the proceedings they may be urged. 
4. The manner of the Be 


efendants urgmg theſe exceptions. 


Cannot much excnſe this method from being prepoſte- 
rous, ſeeing what is before precautioned , touching 
the ſtate of the Plaintiff, might properly be reduced under 
this ſame Title of Exceptions. This word Exception taken 
in general, does ſignify every Judicial Act or Defence, 
whether propounded by the Plaintiit or the Defendant : 


(a) Jac. Blum. proc. Cam. tit. 69. 
”n. 3. Alciat. de excep. Mynſ. Iſt. 
de excep. in rub. n. $,9, 10,11,12, 
13. Panorm. in rub. d. excep. Lanfr. 
ibid. 


(b) See Mynſ. T. d. excep. per tot. 
© preſertrm. Sett. appellantur fe. 
l. 3. d. excep. 


but taken more particularly , it does 
ſignify an excluding or delaying the ACti- 
on (a) or intention. 

2. Now there are many forts of Ex- 
ceptions (b) ; ſome are Peremptory 
( which are either ſimply ſuch , or de- 
fenſive ) others are Dilatory , which 
defer the Cauſe, and theſe are alſo 
twofold, Scil. Dilatoria Solutions (Where 


perhaps the party alleadgeth the payment or ſatisfaction 
of what is Sued for ) and Declinatoria Fudicii, Which are 
exc2ptions , in order to the declining the Cauſe. Now 


(c) Mynſ. ubi s. Seft. preterea ex 
perſona 5. dilatorie exceptiones qualys 
ſunt procuratorie n. 1. 2. Inſt. & 


n. 4. 5. 


(d) Manate jur. verb. fig. verb. ex- 
ceprio, 


theſe ariſe from many- Cauſes (c); as 
by reaſon of the Judge, ( who may be 
excepted againſt by recuſation (4d), pro- 
vocation, &c. ) by reaſon of the Arbi- 
trators (of whom in the following Se#. ) 
by reaſon of the Plaintiff ( of whom we 
ſpoke fully ini the two foregoing Chap- 
ters ) by reaſon of the Proctor, the 
Advo- 


hed ; and 
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Advocate ; the Libel, the Witneſſes, the Interrogatories 
publick Inftruments, , Poſitions, Sentence, &c. A third fort 
of Exceptions are called Medi or mixt. A fourth fort of 
Exceptions are called Awomale (4) or irregular, becauſe (a) Rocbach. 
they follow not the form of any other Exceptions : Of thus prax. civil. tit, 
fort, is an Exception againſt an Excommunication. 42. fer tot. 

3. Theſe Exceptions may be urged, more properly in 
ſome part of the proceedings than in others. The perem- 
ptory Exceptioiis ( which ſome call perpetual ) may be 
urged or propounded in afy part of the proceedings be- 
fore it be concluded in the Cauſe (4). The Dilatory (which (Þ) L917 4 
ſome divide into temporal, perſonal and real ) ought to ***?: "+3 
be propounded and urged before the Conteſtation of Suit, 
and theſe are they we have even now ſpoke of, touching 
the ſtate of the Plaintiff, which are called by Myn/>g: Pro- 
curatorie Exceptiones (c). Of which, the recufation of the (</) Mnf. Iyft. 
Judge is another fort : Yet if in caſe the party thus ex. + xc Sect. 
cepting, have not knowledge of theſe Dilatory Exceptions Cn "Oy 
(wiz. that his Adverſary was Excommunicate, or a Mi- 
nor, &c. ) until after the Suit be conteſted; then he may 
urge theſe Exceptions any time before it be concluded in 
the Cauſe, but none (4) after. The mixt Exceptions in (4) Mynſ. ib. 
reſpect of their circumſtances, may be reduced to the two 7. 5- Weſems, 
former ; therefore they may participate equally of their #: *- þ. n.16. 
Priviledges : Far fo I underſtand Alciatres in his Jus utriuſ- 
que praxi Titul, de exceptionibus. Sect. Media ſroe mixte fol. 118. 

he Anomalar Exceptions ( which ſome divide into favo- 
rables and odisſe ) ſeem to me to be reducible to the for- 
mer alſo; thotigh they are ſaid: ( ex ſmgulari huodam Fure ) 
to be propounded and urged as well after, as before the | 
Conteſtation of Suit (e). I do nat intend in this place to (e)Rebach, 
ſpeak of theſe Exceptions particularly one by one, only 1 27% #:t. 43: 
fhall hint at them, as they fall within the order and me- 
thod of Practice. ' Some have already been diftoursgd of, 
as they came in their order to be conſidered : Thoſe which 
fall next under our conſideration, are ſuch as atiſe in re- 
fþÞect of oo Fg | Wherefore the Defendant being fatis- . 

| having fufficiently urged thoſe impediments AQ... - |! .. 
if? on behalf of his Adverſary; HET ) the dependanice of ,,",,,. 4.58; 

uit berwixe fhetit in another urt about the ſame ina ad fo. $5; 

| zZ f 
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ter : The falſhood or illegality of his Proxy, and ſuch ©- 
ther things as were even now mentioned in this Sect. ) It is 
requiſite that he conſider the ſtate and condition of the 
Judge, who is to judge betwixt them, ( though this were 
more conveniently and orderly done, before he either ex- 
cept, or accept the Perſon of his Adverſary ) ut tals ſit, 
qui ref interjudicet : So that if need be, he may ufe theſe 
following exceptions of recuſation of the Judge , the in- 
competency or unfitneſs of the Court, &c. which he muſt 


PART.1!. 


0. 

4. Under theſe following Proteſtations ( Sci. ) of. not 
conſenting to the Judge of the Court, ( as a competent 
Judge on his behalf ) nor any way proroguing his Juriſdi- 
Ction, further than he is bound by Law. 


TERS L.--4. 


The manner of. this Recuſation or Refuſing the 
Judge. 


IT. What it s. 


2. In what manner it s done, and when. 
" 


"x. What it i, and from whom, and 


® Grece ſumpta 
fignificat om- 
nem app. tam 
Jud. quam ex- 
trajud. ex es 
(O) XA £6. 


{.12, Sett. 2+ 


Proceter. 


bitrs ſed coram 


(a) ouch. Jur. 


3. Another (but 
not a proper) 
ſort of Recu- ' 
ſation called | 
Prowocation 
* mn which 


we 


þ. 5. Seft. 4. ff. d.jud. 


(b)) Spec. per tor. de recuf. & verb, 
ef, ult Emer. 
Gail. l. 1. obſ. 33: Officials Epiſcops 
recuſatus cauſa ejuſdem non coram ar- 

Epiſe c.4. Sea. finem 
de Off. deleg. n. 6. 


pr-14.4.n.55. 


TS 
I) 
(S] 


to whom it is ſo provoked. 
2. The manner of expreſſing the Caut- 
\ ſes of it, with an mination to the 
Tudge from whom it is provoked. 
* What the Fudge ( from whom 


&c. ) muſt do, and bow the Par- 
ty provoking muſt prove this bs 
Provocation. 


His ſort of Exception by way of Re- 
cufation, is a refuſing or declining 

of the Juriſdiction or Audience, either in 
reſpect of the Judge his inabiliry (4), or 


for ſome - cauſe of ſuſpicion; as where | 
any is convened before. a Jidge whom 


he ſuſpefts (b) or thinks is not a perfon 
indifferent in the matter, 


2. The 


<>» 


rin 


1ere 


rfon 
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© 2. The Defendant who intends thus to except, ought in 
the firſt place ( before he conteſt Suit (@), or accept a Li- (a) Mynſ. Inſt 


bel I think, nay before he adnnt or object againſt the per- 
ſon of his Adverfary, leaſt by admitting or accepting any 


d. excep. Set, 
preterea n.2 
ſpec. ubi 5. 


one Act, he ſeem to approve his Juriſdiction ) to draw his'$22. 2, 
Recuſation into writing, ſpecifying the Cauſes of ic ( wiz. ) 
that the Judge is his Enemy, (the Cauſes of which enmity 
ought to be inſerted ) or that he is nigh of kindred to. his 


Adverſary (b), or that ſome Suits do 
depend betwixt him and the Judge (ſpe- 
Cifying the ſaid Cauſes ) and ſach hike 
(c) and in the conclufion of this mat- 
ter of Recufation, he ought to refer 
the Cauſes of ſuch Recufation to Arbi- 
trators (d); and then there ought im- 
mediately two or three (e) honeſt men 


" to be named, on behalf of the party fo 


refuſing ; and the Judge likewiſe ought 
to name as many on his behalf, and 
theſe Arbitrators are made Judges, and 
ſhall Judge concerning theſe Cauſes of 
Recuſation (f) ; and if they determine 
that the Cauſes of this Recuſation are 
ſufficient ; then the party ſo refuſing , 
ought to be diſmiſt from further obſer- 


(b) Ss fit ultra tertium gradum non 
of uſta Cauſa ſuſpicion. _ de- 
ci Advocati c. 16, p. 46. 


(ec) Specul. d. recuſ. Set. 2. Marant. 
Specul. per tot 6. d. app. 1%. 27. & des 
mncefs, 


(4) Hen, prax. f. 33. verb. Cauſe 
fuſ, Joins & f. 33. " Alciat. frax. 
117 


(e) Quis debet eos eligere vide. Lane 
franc, de recuf. n. 11:9. 


(f) Alciar. ubi s. Lanfr. d. recuf, n. 
IF. © num... Sett. ſupra difta forma 
recuſands Judicem ſuſpett, per tots 


ving the Judge ſo refuſed, or his Court : Bur if the Arbi- 
trators determine the contrary, ( viz. ) that the Caules of 
this Recuſation or Refuſal are not ſufficient, or at leaſt not 
ſufficiently proved ; then the Party fo refuſing, 1s to be re- 
mitted to the Judge, who was thus refuſed. But enquire, 
who muſt be Judge ( in this caſe) in the Cauſe inltitured. 


gome ſay the Arbitrators * of this Recuſation ; 


if fo, then *® Alcizt. de re- 


Quzre by what Law they are made Judges, and whether euf. ſo. 117. 


the Judge thus refuſed, or ſome Snperiour Judges ought * 


Seet. Duo prin 
148. Specul. 


to give them this authority of proceeding in the Cauſe, 7; recuf. Sett.. 


and determining it. 


But if the Judge, who is refuſed as 


above, does not likewiſe name Arbitrators on his part, fo 
ſoon as ( or at leaff, before he make any proceedings -in 
te Cauſe ) the Defendant has given. in his Recufatory 


E 3 


mat» 
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matter, and has named Arbitrators on his behalf, but does 
; proceed in the Caule againſt the Defendant ; all things 
(a) a. pe ſo done by the Judge (#) are null, or at leaft unjuſt; and 
ile rroba.n. 58, 02 Party fo refuſing the Judge, may appeal upon ſuch 
& /cquen. E- Attions or Matters fo attempted (b) by the Judge refuſed, 
m-.t16.4.4.66.0r he may complain of their nullity to a Superiour Judge, 
go_ Avbs.3nd he ſhall obtain the Vitory in ſach his Appeal or com- 
ho rd goes plaint ; notwithſtanding that theſe things ſo attempted , 
pel. Alex. con-( if they had beendone before the Judge was ſo refaſed ) 
f.89; vol. 1. might probably have been Juſt, and no more than whar 
cap. Tholos. de- the Law might require. | 
Ojo 479- verb. 3. There is another ſort of Recuſation ( though not ſo 
(b) Lancelot te properly and perfectly ſuch as the other ) and this called 
attentat. part. Provocation , which ſome affirm to be an Xquipollent 
2.c.6. p. 156. term with the word Appellation (c) or Appealing, though 
Faran. confi. ſome ſay otherwiſe ; ( Scil. ) that that is properly called 
(c) G ho "- Provocation, Which is made out of Court (4), the Cauſe 
©.2. .4., Not being begun : In which caſe it differs both from an 
(d) Panrm. c. Appeal, and a Recuſation; as if any does ſuſpect ſome 


way _— for ſome of the Cauſes mentioned in the foregoing num- 
peeute © 47" ber, or for any other Cauſes whereby he may jultly fear 


120. put him to prove what Title he has to his benefice; or in 
any other Cauſe whatſoever , which may probably be 
moved againſt him, of the Judge his meer Office in this 
caſe, the Party having ſich a ſaſpicion , may provoke 


from the Judge he fo ſuſpects, to a Snperiour Judge, and 


may immediately ſubmit and ſubjet himſelf, his Name, 
Credit, and Goods, to the proteCtion and ſafeguard of 
that Superiour Judge. Now if in caſe this provocation 
be made from any Biſhop, his Official, Vicar, General or 


Commiſlſary, ( within the Proyince of Canterbury only , / 


ſure ) the Arch-biſhop, or his Official of the Arches, or 


the Auditor of Cauſes , in the Court of Audience in Can- ' 
rerhbury, is the Superiour Jadge' in this caſe. But if you ; 
have this cauſe of provocation given by any other Inferi- | 


our Judge, ( viz. an Arch-deacon or his Official, then you 


may. | 


WWD 27 2M BD = TR 
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'. declared ; fo likewiſe the Party provoking (4), ought to 
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may provoke to the Dioceſan Biſhop, or his principal Ot- 

ficial. You may if you will provoke immediately ( as a- 

bove ) from any Arch-deacon, or his Official, to the Arch- 

biſhop of Canterbury, or his aforeſaid Courts, omitting che 

medins termine, ( the Biſhop of the Dioceſe where the Par- 

ty provoking lives, and his Official, &c.) for the Statutes 

of this Kingdom, ſet forth concerning the manner and (4)4 

form of Appeals (a), have no place in provocations (6), 11," mu 
and if they have, yer the Prerogative of the  Arch-biſhop pay. verb. Ap 
of Canterbury is reſerved as in cauſes of Appeal (c). 2. Now pea!s to Rome. 
like as in all Cauſes of Appeal from grievances, it is ufu- (Þ) Panorm, d. 


ally held, that the grievances ought to be particularly _—_— — 


« . ; WTO ens mem37. 
ſpecifie the Cauſes of ſuch his provocation, otherwiſe it 51. ».8, 


avails nothing. The party ſo provoking ought likewiſe (c) D. Sar. 

( before he is Cited to appear before the Ordinary of that 49 24- w_u 

place where he lives, either ex officio, or at the Inſtance [:,," _— 

of a Party ) to intimate this his provocation, to the Judge 7he per wy 

from whom he ſo provokes, otherwiſe this Provocation will (d )Berlachim. 

avail nothing ; for if in caſe he be Cited firit, then is it a Were. vers. 

Recufation or a Refuſing ( and not a Provecarion ) which © pellatio ex- 
- : one ra-judicialys 

ought to be done, as in the ſecond number of this See. ,,,-. 4 

But if after this Provocation is intimated , the Inferiour * 

Judge from whom it is provoked, do make any proceed- 

ings againſt the Party ſo provoking, they ar? all null, or 

at leaſt nnjuſt, ( like as in the number foregoing, touch- 

ing the Recuſacion) and obſerve, that the Party provok- 

ing, may for his greater ſafety, or as a further Cautele, 

prevail with the Superiour Judge, to whom he fo pro- 

vokes, that he write back to the Inferiour Judge, to ac- 

quaint him that he hath admitted "this his Provocation ; 

and he may hkewiſe requeſt the ſ2id Judge, to whom he /e) Hmd: jurs 

ſo provokes, to Decree a (e) Citation and an Inhibition, as conſentaneum 


.in a Cauſe of Appeal. And thongh ( as is ſaid above ) it 47 12 extras 


L . judricrali appel-. 
be lawful to provoke, from an Inferiour to a Superiour,,.. 4, 


Judge ; yer ſee whether or no in this following caſe, the ,,,,,;u decer- 
Provocation be of any validity or not. ( Scil. ) If rhe In- nend. Gail. L1. 
teriour Judge ( before this Provocation be interpoſed in 9/. 120. ». 5. 
manner aforeſaid ) do Decree the Party provoking, to be #/716-#11.73. 
E 4 Cited" * 
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Cited to appear before him for any of the Cauſes afore- 
ſaid, or do really Cite him by a publick Edict, before this 
his Provocation is admitted by the Superiour Judge, and 
intimated to the Inferiour Judge. 2. Becauſe jn this cafe 
the Recuſation ſeems rather to have place, and not the 
Provocation. In this caſe ( Mr. Clarke fays he has known) 
thar (if the Citation of the Inferiour Judge were Decreecl 
in the abſence of the Party ſo provoking , and nothing 
were Executed perſonally upon him before ſuch his Pro- 
vocation was given in before, and admitted by the Supe- 
Tiour Judge) the Provocation avails as much, as if no Ct- 
tation had been Decreed, and although the Party pro- 


' yoking, were Cited to appear before the Judge, from 


whom he ſo provokes, before this Provocation were in- 
timated to the faid Judge ; yet the Provocation 1s valid, 
and the party provoking may appear on that day, in 
which he onght of right to have appeared upon the Ci- 
tation, and may intimate the ſaid Provocation to the Judge 
from whom it is ſo provoked, who ought to ſuperſede all 
further proceeding in the Cauſe. 3, Upon this the Judge 
from whom it is ſo provoked, may ( by himſelf or his 
Proctor ) appear before the Judge to whom it 1s ſo pro- 
voked, and obtain a Decree to proſecute this Provocati- 
on, as in a Cauſe of Appeal : And if the Party fo provok- 
ing, being lawfully Cited, appear not to proſecute this 
his Provocation, the Cauſe for which it was ſo provoked, 
is to be remitted as in a Cauſe of Appeal, for not proſe- 
cuting the Appeal ; and the faid Judge from whom it was 


ſo provoked , may proceed againſt the party ( fo pro. 


voking ) either of his meer Office, or at the promotion 
of ſome aſſigned for that purpoſe, or at the inſtance cf 
any other perſon : Butif the party ſo Cited, do proſecute 


this his Cauſe of Provocation, he muſt give a Libel, and ' 


bave-a time aſligned ro prove.it, and if he do prove 
ſufficient Canſe of ſuch his Provocation, ( thoagh proba- 
bly not all that are ſpecified therein) the Judge aught to 
pronounce that he hath juſtly provoked , and that the 
Judge from whom he has, ſo provoked, is no competent 


Judge ( or rather no inditiexent Judge ) for him, ang J. 


that, 
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that he ought not to be convened before.him ; and the 
faid Judge ought to be condemned in charges made on 
the: part of the Party provoking, and that jultly, in regard 
he could not but know the juſtneſs of theſe Cauſes of ſich 
Provocation , as well by the tenor of the Provocation 
it ſelf, as the tenor of the Libel ronching the fame : 
notwithſtanding which , he yet ſtands in conteſt. But 
if the Party provoking, do fail in the proof of his 
Libel, the Judge from whom it was provoked, is to 
be abſolved or diſmiſt, and the party provoking, is to 
be remitted to his Court or Juriſdiction, and is to be 


. condemned in the whole charge made on the part of the 


ſaid Judge, by reaſon of his injuſt and cauſleſs vexatign 
or trouble. 
I might next proceed in order to ſhew the manner 
and ditterence of Replications , being things ſo ſubſe. 
quent to exceptions. Let this only ſuffice to tell 
you, that Replication is no more than a ſþecies or 
kind of exception , to which every Plaintiff has re- 
courſe ( if need be ) againſt thoſe unjuſt Exceptions 
his Adverfary urgeth , which is alſo oppoſed by Dupli- 
cation, and that again by Triplication, &* {ic uſque ad 
quadruplicationem, and all of them in the ſame order of 
the proceedings as the Exceptions, that is, if the Exceptions 
be before or after the Conteſtation of Suit, theſe muſt be 
ſo too. I refer the Reader to my Authors themſelves * to , ,, ifInſt.d 
be fully ſatisfied of thefe things, and the order obſerved —_—_ 35 Repli- 
about them. ca, in rub. 
I ſhall now proceed to my propoſed method , which text. 1-2. an te 
is to ſhew the order and manner of proceeding ( in Cau- ” Z _—_— = : 
ſes Trigd in theſe Courts ) from the giving in of the Li- on panes 7 
bel, even unto Sentence; and that firit in Plenary Can- wt ajque ad 
les, and then in Summary Cauſes. Then I ſhall' pro- quadrup. Spe- 
ceed to ſhew what particular proceedings are more e- c#/ator. T. de 
{pecially required in ſome Cauſes more than others, as !*P*<*: wr 
in Cauſes of Appeal, Cauſes of Diffamation, &c. Where- _ owt; 
fore having ſuppoſed all the Three Perſons Fudiciun con- exerade exXcen. 
Pituentes, to be capacitated, fo as to be termed ret/e ftan- Alciarus d. Re- 


tes in Frdicio.; it is now convenient that the Plaintitf thew P/#cazone for. 
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forth his Action by a Libel, that ſo the Defendant may 
deliberate with himſelf, whether he will contend or ſub- 


mit ; that ſo by knowing his charge, he may know how 
to make Defence. 
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PRACTICE 


OF THE 


Eccleliaſtical Courts 
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THE THIRD PART. 


CHAP, TL. 


The manner of proceeding in Plenary Cauſes from the 
firſt bringing, or giving in of the LIBEL or 


F Declaration ; even until Sentence be given and F.x- 
ecuted, 0 
+ £ + *0 * 
Of a Libel. 


I. What a Libtl is. 
2. How given into Court, and bow admitted by the Fudge, 
and hoy the Defendant is admoniſl?d to anſwer. 


Shall not here trouble you with the ſeveral Species 

of Libels, nor the diverſe Acceptations and Defini- 

tions of them , nor their ſtructure, fc. ſeeing I 

have intended a more particular diſcourſe to that 
purpoſe ( Deo favente). A Libel therefore ( in ſhort) is 
$1 . derived 


76 The Prafticeof th PART. 


—_— 


derived 2 Libro from a Book , whence formerly a Paper 


(a) Weſemb. was uſually drawn (a); and in general it ſignifies all 
#- de edend. manner of writing : It is taken figuratively, as when the 
S$ = matter is pur for the thing contained ; but properly in 
this argument, a Libel is taken for a Writing which con» 

(b) Hoftienſ. in taineth the action (6). 
rubric. d. Li- 2, On that day wherein the Libel is to be given into 
RA m _—_ Court, the Plaintiffs Proctor ought to exhibit the ſame, 
de 7D, 1s 'and defire it may be admitted, and that the Defendant 
Se#.1. Socin. may be aſſigned to anſiver thereto ; ( at which time he 
eodem tit. im ought alſo to give (c) a Copy of his Libel to the Defen- 
OP - dants Proctor ) whereupon the Judge admits the ſame, 
_ « fo. nd repeats It i vim poſitionum, Oc. and aſſigns the De- 
(cf Alia 4 fendant to anſwer to the fame the Court day following, 
Libelli ob. fo. and this is Called dilatio deliberatoria (d), being given the 
102. _ Defendant with intent, that he may conſider whether he 
(4) _ i. will ſubmit or contend. Now it often falls out, that there 
ba * occaſion for the amending or altering of the Libel, which 
1s to be done ſometime before, ſometimes after the Suit 
is conteſted : Wherefore we will conſider the reſpective 
# caſes in which, and when theſe are permitted, before we 
come to the principal part of the proceedings, which is 

the conteſting of Suit. 


9 SET. 3 


Of the amending and changing , or altering things 
contained in the Libel. 


I. What emendation, or amending of a Libel +. 
. 2. When, in what caſes, and how many ways it is permitted, 
or not permitted. 
3. The manner of revoking or alleadging an error committed 


in the Libel, as to the Name or Sir-name of either of the | 


parties, &C. 
4. What mutation or altering a. Libel i. 
5-, When and in what caſes it ts or is not permitted: 


6. When. 


"ol 
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' 6. When and what charges the Party amending is liable to 


T 

: alſo the Party not proving his contrary matter how 
- 2. to them. 
a 7. When and what ſort of ſecurity is required of the Parties in 
& Suit, and to what purpoſe, and whether only one or both 


of them. 


ay qi being a matter of ſuch conſiderable moment, and 
intricacy, and fo little underſtood by our ignorant 
Profctors of this Age, I will therefore inſert ſo much out 


1 þ gs / 
1. | of Myn/mgey * ( touching this point) as will ſerve to ® Inſt. T. de 
make theſe du!! Souls ( nay thoſe who are altogether un. Am. Sed. 
e, tn ee eerie Wi , . Sz minus. 
e. | acquainted with theſe proceedings ) plainly-to underſtand 

g this matter. Emendatio, or the amending of a Libel, is no 

7 | more than the raking away or removing the fault or er- 


ne | Tor, the fibſtance of the Libel remaining intire : So he 
who corre&ts or amends things ſuperfluous ( by cutting 
h | *bem off) things Conciſe, or ( not full enough by adding 
to them ) things Imperfect, ( by ſupplying what wants ) 
things contiſed, ( by diſtinguiſhing them ) things obſcure, 
( by declaring them) he may be properly faid to a+ 
mend. 

2. Now when, and how this amendment 1s permitted, 
and when not, is the next thing to be enquired : It is ge- 
nerally permitted before the conteſting of Suir, bur after 
the Suit is conteſted, it is only permitted in ſome particu- 
lar Caſes. ' Firſt then, the Libel is amended, by declaring 
| fuch things as are obſcure, as when the Plaintitf his Libel 
S 1s -obſcure, incertain, general, confuledly and prepoite- 

rouſly drawn ; in this caſe an Amendment or Declaration 

thereof is permitted, even until the Sentence, if the De- 

tendant who is conver'd do not except f againſt its in- f Gazl. ob/. 62; 
ed, KF certitude, obſcurity, &c. But if he except againſt it, then" 11+ 

it is only -permitted to be amended before the Suit be 
ted F conteſted, and not after, and in that caſe, if it be not a- 
the F mended before, then are all the proceedings null, ( by 
reaſon of ſich obſcurity ) and- the Sentence 1s invalid. 
Whence Speculator i tot. de lib. concep. Seft. ult. werſic. cautus, 
does caution the' Proftors that they do not defire the ob- 
icurity of the Libel to be declared, but only that they 
baxely 


"E The Praftice of the 


barely object; that the Libel is obſcure and general, &c. 
which if the Plaintiff omit to amend, the Defendant may 


= . 


when any thing is added to it, and in this we muſt re- 

ſpect whether this addition be made in Actions which are 

* What theſe general, univerſal or ſingular * In univerſal Actions it is 
Afions are, tolerated to add any thing to the Libel, even until the 
Ing eels in Sentence, E. g. where any one Sues pro hereditate, or his 
pork, on Seft. of inheritance ( we may by this underſtand all thoſe who 
te . nan ( having a right to the Adminiſtration ) do Sue ſome teme- 
n. 22, rary Adminiſtrators, who have got Goods of theirs into 
their hands, either by a falſe and illegal Power or other= 

wiſe, but I humbly ſubmit this diſtinction to the learned ) 


long to the Eſtate they Sue for; yet are they not prohibited, 
when ever they pleaſe, ( or find it out ) to add what more 
comes to their knowledge : For ſeeing it is controverted in 
general, that ſuch an one has a right to ſuch an Eſtate 
( Inheritance or Adminiſtration ) it ſeems to follow con- 
ſequently, that he has not only asked or requeſted that 
particular thing named in the Libel ; bur alſo what ever 
elſe might any way belong to that Eſtate he ſo Sned for. 
Therefore in this Caſe an amendment ought not to be de- 
nied. The ſame may be faid in general Actions, ſuch as 


ill managed, waſted or concealed by his Tutor or Cura- 


as he finds them out, or that they come to his knows 
ledge : But how the Libel may be amended in a ſingular 
ACtion, is our next enquiry. In this caſe we have a four- 
fold conſideration, for ſometime there is an amendment 


amendment reſpeCts the Subſtantial matters of the- Libel 


tunes the adventitious qualities. Firſt, If the amendment 
reſpect the thing Sued for of asked, ( Sci. ) becauſe there 
is more due perhaps by Law, than a Man doth Sue for; 
or name 1n his Libel at firſt ; the which miſtake he would 
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null the whole Proceſs Secondly, The Libel. is amended 


if they do expreſs what things or Goods did abſolutely be- - 


a Tutor or Curatorſhip, that is, where the Pupil com- | 
menceth ſuch an ACtion againſt his Tutor or Curator, | 
and expreſſeth in his Libel only ſome things which were } 


tor ; yet may he add ſeveral other things (until Sentence) 


to be made touching the thing Sued for ; ſometimes the _ 


very often it reſpects the principal qualities; and fome. 
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rectify by adding more to it afterwards) this Mynſoger 
faith wy be done both before and after the Suit is con- 
teſted, even until Sentence, ( and this he proves te be 
the Sence 'of Fuſftinian his words, [_ S; minus petitum ſit, 
quam deheretur, ſme &c. | from the tenth number to the 
end of the ſixteenth of this ſame Paragraph, where he very 
elegantly confutes the Opinions of Accurſins, Bartolins, and 
others, who ſeem to put a difterent interpretation upon 
this Text. Secondly, If the Amendment have relation to 
the Subſtantial matters of the Libel, ir may without any 
hindrance be done before the Suit be conteſted, but not 
afterward : And this Opinion is generally received, as 
well in a Criminal, as a Civil Cauſe. Now the Subſtan- 
al parts of a Libel in a Criminal Cauſe, are faid to be 
theſe ( Scil. ) to name the Judge, to expreſs the Month 
and the place where the Crime was committed, &c. and 
ſeeing the Subſtance of the Libel conſiſts in theſe, there- 
fore they cannot be amended after the Suit.is conteſted, 
(at which time the Zudicium is faid to be Acceptum ) but 
the Defendant is to be releafed from this Acculation, ip/o 
boc poſtulante, the Defendant urging this : Nay, the Judge 
may ex Officio reject the Libel, ( which is ſo to be amend- 
ed*after the Suit is conteſted ) though the Defendant urge 
it not ; ſeeing that in Criminal Cauſes, if it be omitted to 
name the place and the time, the Libel is null ipſo jure. 
In a Civil Cauſe, the Subſtantial part of the Libel conſiſts 
in the Concluſion or Petition, ſeeing it is required that 
it flow rightly from the Premiſes, and that one ' propo- 
ſition do orderly cohere to another, as if any Sues me 
for Land, (and in the concluſion of his Libel, he adds 
this reaſon why he asks it ) becauſe he is become one of 

Ceſar's Honſhold. This concluſion is frivolous, and by 

this means the Libel! would be void, whether the Defen- 

dant obj<Ct againſt it or not, neither is any amendment of 

it permitted after the Suit 1s conteſted, ſo that thereby the 

whole Proceſs is voided ; for the Libel onght to have 

ſome nece{iary or ( at leaſt ) preſumptive * cancluſion. * Lanfranc. de 
Thirdly, if the Amendment reſpeCt the principal qualities perie. 6. n. 7: 
of the Libel, then is it only permitted, before- the Suit 
be conteſted. E.g. If a Hushand accuſe his Wife of having 
Ccoms 


. 
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committed Adultery with Titizs : This is the principal 
quality in reſpeft of the Fact ; wherefore if ir ſhould be 
amehded after the Suit is conteſted, by ſaying that the 
Adultery was committed with Flaccys, and ſo ſhould name 
another perſon; this Amendment would alter the Sub- 
ſtance of the Fact, therefore it is not permitted. Fourth- 
ly, If the Amendment reſpect the adventitious qualities, it 
is: permitted even until the Sentence. Theſe qualities are 


” ſich, as neither change nor vitiate the Libel, but are a 


kind of Pleonaſm as where a time, place, day, hour, or 
ſome other circumſtances of that nature are added, which 
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, 


are not neceſſary, E. g. I demand ten pounds of Titius, Þ 


which I lent him about two years ago, in the Houſe of ; 
Flaccus : Now this is an adventitious quality, in making * 


mention of the year and place; for it is ſufficient that ir 
_ do conftare de mutuo : And thus far of the Amendment of a 
Libel, by adding to it. The Third part of Amendment of 


a Libel, is by detratting or deducing ſomewhat from it; as * 


where any Sum or quality is to be deducted from the Li- 
bel, as if the Plaintiif do at firſt demand ten pounds, and 
afterwards would only ask five; or if he fay at firſt that 
the Party he Sues, potleſieth ſo. many Goods Of his, bur 
afterwards he would bnt lay claim to a pare of them : In 
this caſe an Amendment is regularly granted, even until 
Sentence. Bur if the Party Suing do requite Bond of his 
Adverſary, after the Suit is conteſted, and would then de- 
tract from the Libel : In this caſe he ſhall not eſcape the 
Penalty of the Law, ſeeing this ought to have been done 
before the Suit was conteſted. In like manner, if any 
would detract from the Subſtantials, or principal quali- 
ties, they onght to do it before the Suit 1s conteſted only, 
and not after; as if in Criminal Attions there is ſorne de- 
fect, as to the Month or place; in Civil Actions, as to the 
ſibſtance of the Fat. Laſtly, Amendment of a Libel is 
permitted, when things ſuperfluous are cut off; and this 
is ſaid to be lawful even until Sentence: Thoſe things are 
faid to be ſuperfluous, which might be omitted in the Li- 
bel, withour the leaſt injury; E. g. I lent 7itivs or! the 
Calends of December a Silver Drinking Cup; when Flaceuf 
and Berta contracted Matrimony; &c; this laſt is vety fir- 

ms ettiubus; 

WV 


"MM 
+ 


- 


\ Mas & ty on tos hw. on Bod ai. A 


my 


tl 


ll. 


PART.I Il. - Ecclefraſtical Courts. 


perfluous, being nothing at all to the purpoſe. Thus far 
of the amending of Libels; if after the amendment or al- 
tering of a Libel, the Defendant is not inſtructed how to 
anſwer , indulgenda eff e nova dilatio , he ought to have 
atother or a longer time aſſigned him to deliberate whe- 
ther he will anſiver negatively or ſubmit ; bur it is other- 
wiſe,. if in caſe he know, or is informed before hand of the 
matter which is ro be added : But this controverſie is beſt 
decided by Cuſtom , which is the chief Interpreter of the 
Law. 

3. Now comes Mr. Clarke to ſhew the manner of reti- 
fying this error or amendment. If ( fays he) an appa- 


| rent error be made in the Cauſe, as to the Name, or 


Sir-name of either of the Parties ; or an error be commit- 
ted in any computation, by writing an Hundred where 
Twenty ought only to be writ : [ This is the third fort of 


* amendment, which is made by detrattion, even now 
mentioned by Mynſmper, | or if there is an error commit- 


ted in the Name of a Church, which is in conteſt berwixt 
two Clergy-men, (either for the ſole right thereof, or on- 
ly ſome particular Tithes belonging to it ) or in any thing 
elſe, ſo ( as is aforeſaid ) that this error do appear mani- 
feſt bv the proceedings themſelves, and other things done 
in the Canſe; then the Proftor may alledge, that by the 
miſtake of the Writer of that his Libel, Allegation or other 
matter given in on behalf of his Client, the name [ Fobs] 
or the word | Re#or } ( naming the word or Sentence in 
which the error is committed ) 1s inſerted and writ in ſuch 
an Article, or Poſition of the ſaid Libel, Matter or Allega- 
tion, and in ſuch a Line of the ſame, ( computing from 
the Head or Foot of the ſaid Allegation ) whereas in very 
deed, this Word or Name | Thomas } or that or theſe 
words ought of right to have been inſerted ; as is apparent 
by the proceedings themſelves, and the other Judicial Atts 
made in the Cauſe (to which he muſt refer himſelf. ) 
Wherefore he thuſt revoke and ſibduct this ertor, toall 
intents and purpoſes in the Law, and deſire that it may 
be accounted as fevoked and ſubdued; and that inſtead 
of that word; or nartte f Fohn} or of the faid words, &c. 


© tlits word [ Thorvge | of this Word (| Vicar, &c. ] may be 
. F 


mſerted g 
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inſerted, to which the Judge condeſcends and orders fo to 

be done. ( An error of this nature ſeemeth to reſpect the 
* Te doth alſo PrinCipal qualities before ſpoke of by Mynſinger *.) Though 
reſpet the firſt this Decree of the Judge of revoking the Error, may and 
limatation to 55 wont to be interpoſed ; yet the revocation or ſubdufting 
oc mrs of it by the Proctor alone is ſufficient, if the fault or er- 
chanzin Pf x for do appear by the proceedings, to have been the fault 
Libel) hereaf- of the Writer : Thus far Mr. Clarke : Ler's return again to 
ger inſerted. Mynſme. 

4. We have now done with the amending of Libels ; 
we now come to the other part of Mynſimger his purpoſe, 
( Scil. ) the mutation or changing of Libels; mutare Libel- 
Irm, to change the Libel, is to vary or alter the ſubſtance 
of it, and ( by leaving the old Action ) to propound a 
new one, or omitting what was before repeated, to requeſt 
ſomewhat elſe : To this the F. C. add the accumulating 
of Actions, which is nothing elſe bur the conjoining two ſe- 
veral Actions in the fame Libel, againſt one and the ſame 
perſon. ; 

5. Now when and in what Caſes this is permitted, is 
our next enquiry : In which there are two Rules to be ob- 
ſerved. 1. Before the Suit 1s conteſted, mutation is regu- 
larly permitted ; yet ſome Caſes are excepted, in which 
neither that nor amendment of the Libel is permitted. As 
Firſt, where any intend under colour of this, to revoke 
his or their confeſſion. Secondly, if he intends or ſtrives 
to take away the Right he even now Sues his Adverſary 
for. Thirdlv, if a mutation or an amendment has once 
been made already, or that there wants proper ſeaſons 
for ſich mutation to be made, or elſe that for ſome Cauſe 
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the ſame falls not within the Power of the Judge to per- | 


nut it: As where a Civil Action being omitted, the Parry 

thus changing his Libel, doth intend a Criminal or Defa- 

matory Action. Fourthly, if the following Action be loſt 

or taken away by Election ; as becauſe the Actions could 

not once be admitred, or elſe becauſe they were contrary 

one to another. Fifthly, where any intends a mutation, 

purpoſely to deferr the former Action, or to renounce the 

: ſole inſtance of that Cauſe; in theſe Caſes a mutation is 
of not permitted. Burt if any intends abſolutely to remit both 
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the Suit and the Attion, then they are to be heard. A Sixth 
Caſe in which this changing of a Libel is not permitted, 
is in Criminal Cauſes ; being forbid by the Turpilian Ordi- 
nance : As Bartolus treats in L. queſitum 5. F. ad Turpil. 2. 
The other Rule is, Thar after the Suit is conteſted, a mu- 
tation or a changing of the Libel is not permitted , becauſe 
that whoſoever conteſts Suit, is tyed to that ſame inſtance 


. by his own proper Contract; yet this Rule is not alway 


without exception. Firſt, becauſe there is ſome- 
times by way of miſtake, one thing asked inſtead of ano- 
ther, or for ſome other Cauſe, than of right it ought to be 
asked : For in this caſe ir may be lawful (the error being 
proved) to change the Libel after the Suit is conteſted in 
the ſame inſtance. Secondly, The Rule takes no place, 
when the Suit is not deferred by ſuch mutation, but is on- 
ly made in oxder to avoid a Penalty. Thirdly, The Rule 
takes no place, where the Parties do agree and Conſent to 
ſuch mutation, for the Judge ought to confirm this their 
conſent : There are many other Caſes of the like nature, 
which the Interpreters examine in their proper places. 
Mynſinger comes next to ſpeak of this accumulating of A- 
Ctions,which he ſays is regularly granted ; for it ought not 
to be denied to any, to uſe all the Right they have on 
their parts, ſo as that they do it not out of fraud to the 
other party ; and when theſe are permitted, or are not 
permitted, he ſhews from the thirty fourth number, unto 
the end of this ſame Sect. 

6. Likewiſe at Numb. 27. Mynſ. fays, that in all the 
Premiſes where the Plaintiff is permitred to amend or al- 
tzr,he is bound to pay to the Defendant his Charges (which 


he calls Indebite fatigationzs ) for ſuch injuſt delay : And of 


this nature alſo ſeem to be thoſe Charges, which Mr. Clarke 
Treats of in his 7iul. de expenſis retardats proceſſus, being due 
for all ſuch things or matters as are given in on either 
Party , to retard or delay the proceedings. For if the 
Plaintiff or Defendant do propound any Defenſive Mat- 
ter, as Allegation , Exceptions or the like ; and havirig 
them admitted, do obtain a Term Probatory, by which 
the Proceedings are retarded; ( for this delay depetiding, 
the Adverſz Party can ask nothing in order to bring the 

F Z Cauſe 
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Cauſe to a Conctaſion.) If the party propounding this 
Defenſive matter, do make default in the proof of it. The 
Term Probatory ( afligd for that purpoſe ) being elap- 
ſed, the Adverle Party may alledge that N. has made de- 
fault in the proof of the Allegation given in by him on 
ſuch a day, 'and that the Proceedings are retarded, refer- 
ring himſelf to the Acts of Court, and deſire the ſaid Par- 
ty to be Condemned in Expences for ſo retarding the Pro- 
ceedings, &c. And if this ſo appear to the Judge, he 
ought to Condemn the Party in Charges, as is requelted ; 
and a Schedule of thoſe Charges being given, he ought 
to Tax the ſame, and Decree a Monition for the pay- 
ment of them as above, like as in other Charges of Suit : 
Oath being likewiſe made, ( as before ) that he neceſla- 
rily expended theſe Charges on this occaſion. No doubr, 
but if this Petition touching the Charges for ſich retarded 
Proceedings, were eagerly purſued in all Cauſes , Suits 
would be much ſhortned : For then the Parties in conteſt 
would not dare to give ſo many trivolous and dilatory Al- 
legations to Protract Suits as now they do. And this we 
may underſtand to take place in all things ſpoken of be- 
fore touching Exceptions, Replications, &c. when or in 
what part of the Suit ſoever they are given 1n. 

7. Now in this part of the Suit it is, that the Parnes if 
* Zouch. Jur;{,necd require, do uſually infiſt upon Security * : What this 
prud.Elementa Security is, how detined, and how many forts of it, I re- 
part. 5. Set. 8. forr the Re2der to Weſembecy, Altiat, Mynſmg. upon - Initi- 
ett. poſtquam tres. T. de Satiſdation, Speculator , Bariol:rs , and others , 
pres in FUd:T; eodem. All of which agree, th ly one, but botl 
+ Mynl. Inſt. T- eodem. All of which agree, that not only one, but both 
d. Satifd, $8. the Parties ought to give Security : The Plaintitt F ought 
Sed hodze 7. 2.to give Security to the Defendant, that he will perſevere 
mm fi his Profecution of the Suit, ( either by himſelf or his 
ny rk raph ' Proctor ) even to the end of the lame ; and this he onght 
(a) Weſemb. to do before he ofter the Libel of his Action it the Defen- 
ibid. n.3. dant requeſt it, but net elſe (a) : And this he is obliged to 
(b) Myn/. bz s. do, either with Bondſmen, wel per Cautionem Furatoriam, by 
n.5. Alctar-iÞ. 15 Oath (6), nor is it the Plainriit alone, but alfo his Pro- 


Sy pou muſt give Security if required (c). The Defendant 


it{emb. ubi s. lo ſoon as he receives the Libel, ought to give Security, >; . 


3. either by his made Promiſe, Bond or Oath, that he will 
£ | | abide 
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abide in Judgment until the Suit be determin'd * Alſo it Mos _— 
often falls out, that in this part of the Suit, when the" ob. 
Cautions are entred on both parts, to the eftedt atorefaid, ,;' 2. 11c;ar ib. 
the Defendant doth likew:ſe intend ſome Action againſt # gui /aci/d. 
the Plaintiff, by way of Reconvention, in which Caſe Pe- coguntur. 
titions are mutually made on both partz ft ; of the which + dhie. 


proceeding ſee Alciat. Reconven. 


CHAP. Ik 


Of the Conteſtatio Litis, or the Conteſting of Suit. 


SHREK! © 


. What it a. 

. When it ought to be dime, and by whom. 

. How many fold this Conteſt ation of Suit ts. 

The manner and firm of Conteſting Suit, and by whom. 

The manner of getting a Decree for the principal Party to 

anſwer to the Libel ;, by whom it # ovtamed. 

The manner of ogtaining a Term Provatury, and by 
Whom. 

7. What other things are to be done at the time the Suit is con- 


reſted. 


NSW 


izhave above in the firſt part of theſe Judiciary 
proceedings, as alfo in the firſt Chapter of 
this*part, explained all ſuch things as are pre- 
paratory to Judgment. Wherefore we now come to the 
ſecond part * m qua ipſa Fudicia (that is ) wherein the * Alciat.d. lit, 
principal Cauſes are Treated ; and this is the Litis Con- 7: 


teſtation, or the Conteſting of Suit, which begins in the Trey” 


very Exordium of the Suit, and retains that name and or- ge /ene. Sed. 
der, even until the Sentence. Now this Conteſtation of juxtanum. 6. 
Suit is defined the Principium Formale | the Fundamental a= "_ 
« Judicial Att, whereby the Judge beginsto take cognizance £22*3-09/26- 
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of the Cauſe, being made by a narration of the principal 
buſineſs (on the Plaintifts part ) propounded in Law, and 
(a) Cujacius by a ContradiCtion (a), or an objective anſwer following 
ob/erv. lib. 9. it, on the part of the Defendant. 

6. 21.S0cn.cd 2. On that day which is Aſſigned the Defendant to an- 
Pic %;; ſer to the Libel (6), the Plaintitf or his Proftor muſt, in 
lain prac.c.60. Preſence of the ſaid Defendant or his Proctor, requeſt an 
art. 14.1:b. 3. Anſiver to the ſaid Libel, according to the Judge his Aſſi- 
(b) Alciat. de gnation. : 

Fit. comet. fo. ,. Now this Conteſtation of Suit is many fold ; there- 


127. Sect. - . . - #. 
+ bis ms. fore for the better Iluſtrating 1ts ſeveral Diviſions, I ſhall 


ditis. add this following Analyſis (c). 

(c) Treferr the 

tg (Affirmative. which is ei- { In expreſs words 

- mg -< merge” | General ) ther made} op Tacitely. 

ſip. the word z = 998 to wit, ) Eventual, 

Lis, where he &, | WMICN 1 Pure. 

will find all 5 | two-fold: ( Special. 

thoſe diviſions © 

explained, | : : 

P_ © | Quaſi cente- | AS where | in Emergent Aſfairs, ( before 

| EZ | ſtata, or in | the Suit 1s conteſted ) and in which it 

2 is not lawful ro Conteſt Suit expreſly | 

EIS 2.4 4a manner, pode 

AF *E | conteſted the Suit is in a manner Conteſted, and 

_ | 2 | bythe do. | Sit were contracted in Count, by the 

12 © | irg ſome Mere interrogation and anſwer be. 
= At, which | fwixt the Parties. So likewiſe in ca- 
= | is as valig | ſes where the Conteſtation of Suir is 
& | as an ex. | not necellary, the Suit is ſaid to be in 

(d) Ro:bach. G preſs con- a manner Conteſted by the next Con- 

procur. Civ. * l reſting. tradictory Aft which concerns the 

6. 49. 9.17. merits of the Cauſe (2). 


There are alſo two other Diviſions,in reſpect of its Genus, 
(e) Cujac. ob/; or the Nature of it, being faid to be cither Civil (e) or 
lib. 9. C. 2I. Criminal. : 
* Gail. obſ.62, 4+, We bave faid before, that this Suit may be Conteſt. 
».12,13.06.66, ed either Affirmatievly or Negatively, and this is to be 
#.2, Specul. tie. done by the Defendant his Proctor, on that day which 
de Libelli con- was Aſſigned him to anſwer *#. Wherefore if the Defen- 


cep. Ser, ult. : : is Neoartiv 
wo. Con, dant is not minded to Conteſt Suit Negatively, he _ 
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confeſs the Libel and conteſt Suit (a) Affirmatively, and () Unm, di 
ſibmit himſelf to the Judge, and offer what Charges are /P"#4t10 13. n- 


to be Taxed ; which often falls out in Cauſes of Detamarti- 3, DO 


on, and this is called a ſingle or ſimple Confeſſion. There 
1s anogher ſort of Confeſſion, which is called a qualihed ,, _ 
Confeſſion (b), when the Defendant doth indeed confeſs ()7aceb Blum. 
the Fat, but yet adds ſome certain Qyalities or Circum- In. pug 
ſtances of this Fact, which are ſilently paſt over by the & {e94. 
Plaintiff : By reaſon of which omiſſion of the Circumſtan- 

ces of the Fact, it may te faid to be dittecent from the Fact 
propounded in the Libel ; and ſo conſequently the Action 
inſtituted is fooliſh, &c. Herce, though the Defendant 

may not ſimply deny the Fact, yet he may do it indireCt- 

ly, whilſt he ſhews the Fact, to be mnch otherwiſe than 

what 1s related by the Plaintitt. Bur if he intends to Con- 

teſt Suit Negatively, he muſt proteſt againit che generalt- . 
ty, ineptitude, obſcurity (c), and undue ſpecification of (c) Formam 
the Libel, ( to which his anfiver is required ) and with an | ore ow 
mtent of anſwering to the ſame, muſt object that the mat- ;, et rac 
ters ſpecified therein are not true, as they are there rela- & Bald. hic 
ted (4); and therefore, that what 1s there requeſted, ought 71. n 4. Socin. 
not to be granted, Animo conteſt andi Litem negative. Then 4 © 1.86. Ca- 
the Plaintiti muſt alledge, that his Libel is in Articles  Freſanqot; 
th-refore he deſires the Judge may repeat it, in full force (4) Narrae, 
of the Poſ:tions and Articles, which the Judge does aCcor- prout narran- 
dingiy, and admits it with a Salvo Jure Impertinentium, © Fur fafum re- 


non admittenderum, &C. pic. & perita 
5. Then the Libel being thus admitted, and the Suit —_ _— 


conteſted, the Plaintiff muit defire that an anſwer may be zpeſemb. Cod. 
given to the Poſitions of that his Libel, by the Defendant 1b. 3. T. dee, 
and his Proctor ; whereupon the Defendants Proctor re- cont. Aiczae. de 
plies, that he dogs not believe the Poſitions to be true, **- <2}. 
Upon this the Plaintiff ( proteſting that he thinks he may 
be better relieved by the anfivers of the principal Party TE 
( or the Defendant ) than of his Prodtor (e) who managerh (©) Aoch. Ble- 
the Cauſe ) defires that he may be decreed to be Cited, rune wil 
againſt ſome convenient day, ( according to the diſtance See. g. Se. 
of the Defendant his Habiration, from the place he is to nam cum dif+ 
appear at) to anſwer Perſonally to the Fofitions of the fic:ls. 
ſaid Libel, either before the Judge, or ſome Commiſſioners 

| | F 


F 4 ap- 


appointed in his ſtead. Now this Decree for the principal 
; party to anſiver in every Cauſe, is wont to be requeſted, 
®#Alciat. de lit. and asked by the Advocate * who is Feed in the Cauſe, 
conteſt, Set. though in the Acts of the Court, it is for the moſt part in- 
gualter fiat li- fexted, that it is the Proctor who makes the Petition. And 
-m _—_ this was wont of old to be obſerved, that fo it might ap- 
$i pear to the Judge, what Advocate was Feed in the Caule, 
but this is now otherwiſe appagent, ſeeing no Libel ought 
to be admitted, nnleſs it be ſubſcribed by an Advocate. 
But obſerve this, that in Cauſes of Defamation, the Judge 
1s not wont to decree, that the principal Party be Cited to 
appear, until after the Depoſitions of the Witnelles are 
publiſhed. Bur if it be decreed for the principal party 
before the publication of them, then this Clauſe is always 
added m the Acts, ( Scl. fo that this decree for the princt- 
pal party, be not taken forth nor Executed before the 
Depoſitions of the Witnefles be publiſhed ) becauſe the De- 
fendant is not bound to anfwer to any criminal Poſitions, 

except they be proved by the Witnelſles. 

6. Then the Defendants Proctor may diſſent from the 

W- Premiſes, and ( Mr. Clarke fays he may : However tis cer- 
+ Fouch. ubi 5. tain the Plaintitts Proctor ) may requeſt a Term f to be 
See. cum vero Aſſigned to prove the Libel; whereupon the Judge Aſſigns 
confeſſio adver- y;r1 to prove it within three, four or more Court days, aC- 

--—- WO cording to the * diſtance of the place where the Plainrift 
vero ſecundum lives as above, and according to the weightineſs of the 

' locorumdiſtan- Cauſe. Now the Defendant may difſent from this, and if 
riam moderan- the term given for proof of the Libel be too long and in- 

_——_ competent, he may alledge it, and object againſt it : And 
Ee Judices Cod, 45 te Plaintifi ( having toogſhort a term Aſſigned him by 

- de dila. c. que- the Judge for the proof of his Libel, in reſpect of the 

mam Seft.quod weightineſs of his Cauſe) may appeal ; ſo likewiſe if too 

ws long a term be Aſſigned for the proof of it, the Defendant 
may appeal, if he difſents from ſuch Aflignation, but not 
otherwiſe. 

7. You have now had an exact account of this Conte- 
ſtation of Suit, before which, the Tudicinm is not ſaid to 
be Acceptum, or begun : The Eſtects of which conteſting of 
Suit are many, ( Sci.) the Proctor being made Lord of 


, the Suit by it, and having power to ſubſtitute, which be *! 
| | TIP had | 
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had not before, and many other things *®. Now before * De qui 
we conclude this Chapter, there are ſeveral other things _ _ 6.4 
to be conſidered, which ought to be done at ſich time as ,,, > og 


to the Libel : The manner of Adminiſtring the Oath of Ca- 9 cone. Mynſ. 
lumnyer. The manner of getting the Citation, which was 7 26. cent. 4. 


decreed, pro parte principals, &c. and of theſe in ſeveral FF. . 
in their orders. ned. ol x, 
SRCE. 3 


The manner of requeſting the Proftors anſwer, with 
the Penalty to be inflicted on them, if they re- 
fuſe to anſwer or Conteſt Suit. 


I. The reaſon why the Prottors anſwer may be requeſted, and 
when it may be requeſted. 

2. What remedy againſt the Proftor, who refuſeth to anſwer 
to a Libel, or Conteſt Suit. 


Ow *tis probable, the Proftor of the Defendant ( be- 

ing one who is Sued in a Cauſe of Reſtitution of the 

Yoke of Wedlock, or of the late Divorce, or in a Cauſe of 
Separation, 4 mens C& thero, from Bed and Board ) is fo 
inftrufted by his Client, that he will confeſs the Solemni- 
zation of the Marriage alledged :- In which caſe the Pmo- 
ctor of the Woman who Sueth , may immediately ask 
Charges of Suit, and Alimony to be decreed to his Client, 
whereas without the Proctors anſwer, he could not ask 
theſe until the principal Party were examined; whoſe an- 
ſwer is very often deferred in theſe caſes, through the 
Contumacy of the Defendant, who endeavour to avoid 
being condemned in them. Wherefore for this reaſon, 
che Proctor of the Plaintiff, after the Suit is Conteſted, ( if 
he thinks that he can be relieved by the anſwer of the 
adverie Proctor, ppon any materia} poſition of the Libel, 
| $" p and 
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and eſpecially .npon any poſition of a Matrimonial Libel ) 
he may at the firſt, ( before it be decreed for the principal 
Party ( or the Defendant ) ſwear . on his Clients behalf, 
that he believes the Contents of his Libel are faithfully 
propounded, and thereupon he may deſire that the Pro- 
Qor of the adverſe Party may be admoniſhed to ſwear to 
make a faithfal anſwer to the poſitions of the ſaid Li- 
bd, m__ the next Court day, which is accordingly de- 
creed. 

2. Now if in:caſe the Proctor being thus Aſſigned to 
anſwer the Libel, do refuſe or delay the doing of it, or if 
he refuſe to conteſt Suit, ( on this day wherein it ought to 
be Conteſted ) either Negatively or Affirmatively, he is 
to be admoniſhed to anſwer inſtantly, and if then he an- 
fwer not, he is to be Excommunicate, and not to be pro- 


*Quid requiri- nounced pro confeſſo, as one confeſſing * ; for this Pronun- 
tur ut quy pro Cation takes not place, unleſs either the Party or the 


conf. pronun. 
vid: Lanfr. de 


reſponſ. n. 2, 


Proctor be ſworn firſt to anſwer; it is ſo at leaſt in Cauſes 
of Inſtance, thoygh ( ſays Mr. Clarke ) I have known 
ſome, who were accuſed of Hereſie, who refuſing to an- 
ſiver to the Articles objected againſt them, were pronoun- 
ced pro confeſſo. And obſerve further, that it muſt be pro- 
ceeded againſt the Proctor, refuſing to anſwer, &c. in like 
manner, as againſt the principal Party refuſing, &c. of 
whom afterward. 


SECT. 3. 


Of the Oath of Calumny. 


x. What it is, and in what part of the proceeaings Admini. 
ftred, and how many ſorts of it. 

2. To whom Adminiſtred, and the form of it. 

3. The Penalty of thoſe who refuſe it. 


T* this part of the-proceedings alſo, the Oath of Calum- 


PARTIAL. 
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ny is wont to be Adminiſtred ( Scil.) immediately after ? 
rhe Suit is Conteſted ; nay in ary other part of the pro- 
on coedings, : 
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ceedings, if it be omitted then (a), and in ſome caſes be- (a) eſemb. in 
fore the Suit is Conteſted, Whence the word Calummia - de Fur. ju 
ſeems to have its wy, Or true fignificaition , Weſembecy A 
ſhews at the firſt Number of the Tirul. de Jurejurando, prop- Alciarus de Fu- 
ter Calumniam. Now this Oath of Calumny' is defined, that ramentoCalum. 
whereby the Parties in Suit, do proteſt their Conſcience in Se#. quando 
the proſecution of the Cauſe, ( Scil. ) that they do it not Bye: Myn/.bift. 
out of fraud (b) or vexation, Cc. but out ofa confidence EE” 
they have of the juſtneſs of their Canſe. And of this Oath wunc ad mon. 
of Calumny, there are two ſorts, ( Scil. ) the one Gene. n- 8.9. & mm 
ral, ( which is not taken oftner than once in the Cauſe, iy n. 5. 

and that immediately after the Suit is Conteſted, or (if yLygrey 
omitted then) in any part of the proceedings afterward ) pr, 6 Mynſ. 
che other Special, which is likewiſe called the Oath of Ma- bs fujwa 
lice, and may. be Adminiſtred to either of the Parties, as 76 ».. 5. £& 
often as the Judge ſeeth fir (c!; in any part of the pro-/**7 *rxt. cod. 


ceedings either before or after the Suit is Conteſted, and ©) ml. Toſs. 
whether the general Oath be taken or not. T. pre:diÞ. Se. 


2. Theſe Oaths are to be Adminiſtred not only to one, cod. n wnc ad- 
but to both or either of the Parties (d) : And theſe Oaths Morevads n. 16, 
Mynſinger proves ( from Cicero his Oration pro Reſcio) were , _ _ 
uſually Adminiſtred to the Parties, before Fuſtmian his 7: x7. 0.1.5 
time, there is only this ditterence betwixt them, that the cul: wor. d. Fur. 
one may be Adminiſtred at any time when there is occa- Ca! wm. Sef.1. 
ſion, the other only once. As to their Form, Authours pre- be ary ra 
ſcribe one and the ſame in effect for both parties (e). The , ; x 
General Oath of Calumny is uſually Adminiſtred in this, *' 
or the like Form. ( Scil.) 


(d) Mynf. ibid. &3 Se. 1. ſeg. verſ. Item Aﬀoris n.7. 
(e) Vide form. Furamentor. hujuſmodi apud Rosbach. proceſs. c. 50. n. 21. Oi "do Came- 
ral, p.2. c.65. 74. Mynſ. ubi ſupr. Sef. 1. n. 4. 8. Alciat. ubi s. de Jur. Calum.  f. 130. 


Yeu ſhall ſwear that you believe the Cauſe you move is juſt ; 
that you will not deny any thing you believe us truth, when you 
are asked of i; ;, that you will not ( to your knowledge ) uſe any 
falſe proof; that you will not out of fraud requeſt any delay, (0 as 
to protract the Suit : That you have not gruen or promiſed any 
thing, neither will give or promiſe any thing im order to obtain the 
vittory, except to ſuch perſons, to whom the Laws and the Ca- 
pos do permit. $0 help &c. == 
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According to the Verſe thus, 


Tou this ſhall ſwear, That this your Suit doth ſeems, 
Right, juſt to be; at leaſt in your eſteem. 


* That you ( when askt ) the truth will not deny : . 


Nor promiſe ought : Neither that knowingly 


ou any falſe Proofs will imploy, 
Nor urge delays, the Cauſe to *noy. 


: 3. Now if the Plaintiff refuſe this Oath of Calumny, &«. 

p- wr A he is to deſiſt from further proſecution of his Attion ®. If 
Lo my _ the Defendant refuſe ir, then he is to be condemned, as 
tis, Mynſ. ubi ne confeſling the Articles laid againſt him. If theſe Oaths 
5. tit. pena te- Were duly Adminiſtred , there would not be ſo many 
mere litig. in ſhameful delays in the Cauſes as there are, ſeeing nothing 
pon pA is more ordinary in theſe days, than for a Cauſe to depend 
- apa p.5- 5.9. (with the bare Aſſignation, to give in an anſwer, or to 
Se#. ita Imp. Produce Witneſſes, or to propound all Adts, &c. or to 
& Sett. fi quis hear Sentence and the like) for ſometimes three, four, five 
vero laigan. or fix Court days ; nay ſometimes for two or three Terms, 
putting it off with the ſame dependance, from one day to 

another, to the great prejudice of the Parties, who com- 

plain exceedingly of theſe abuſes , pretending ( Jultly ) 

they never knew any end of their buſineſs, after it comes 

into theſe Courts : Who gains by this I wonder ? *Tis a 

ſhame fo regular a Practice ſhould be abuſed by the Vil- 

lany of a company of time-ſerving ignorant Fellows, as 

are now adays ; the only men advanced to imployments. 
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SECT. 4 


"The manner of getting the Citation under Seal, 


which was decreed againſt the Defendant , to 
make him to anſwer to the Libel. 


I. What this Citation it, and how, and why procured. 


tu What a Commiſſion is. 
2. Before whom the Cita- | 2 by gr anted , and the manner 
tion for this purpoſe is to and form of it, and at whoſe coft 
appear ( Scil.) whether | obtained. 
the Tudge himſelf or « | | 
ſome Commiſſioners aſſi- | 3- in what Caſes this Commiſſion 
gned for that purpoſe, if ought not to be gramed. 
before Commiſſioners we | | 
muſt conſider, 4. The Prottors are to be admoniſhd 
to be preſent at the Execution of 
& this Commilſun. 


\ \ /E told you before, that upon the Decree for the 
principal Party to anfwer,a Citation to that purpoſe 
might be extracted : And this fort of Citation is called a 


Special Citation ®, being dire&ted only to one particular * jemb. in 
Act of the Proceedings. Now the Plaintiff muſt take care, Paratir. Cod. 
that ſo ſoon as is poſſible, after the Suit is Conteſted, he 7 5. herera 
procure the anſwer of the adverſe party to the Poſitions of ©* 


the Libel ; that fo his intention being perhaps founded, or 
granted by the anſwer of his Adverfary ; he may proceed 
to a Concluſion, and to Sentence in the Cauſe, without 
producing Witneſſes, or if he be relieved by the anſiver, 
in ſome one or more of the Articles, then he need but pro- 
dice Witneſſes upon the reſt, which are not confeſt, and ſo 
eaſe his Client from the trouble of proving thoſe which are 
confelt : Wherefore the Plaintiff (in order hereunto) oughr 
to get this Decree or Citation agaiaſt the principal Party, 

, palled 
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paſſed under the Judge his Seal, and executed as ſpeedily 
as is poſſible, and certified and brought into Court on the 
day he is to appear in as before. 

2. This Citation or Decree for the Defendant to anſiver 
to the Libel, is either to make the Party appear at the or- 
dinary and proper place of Judgment, there to be ſiworn, 
or elſe before Commiſſioners appointed by the Judge his 
authority to ſwear the ſaid party, and take his anſiwer. 
x. A Commiſſioner or Commillary, is a word of a very 
large extent, ſignifying generally every one who receives 
a Mandate, to diſpatch Afairs or Buſineſs *. 2. Now the 
Judge is wont to grant a Commiſſion (to Parties, or Per- 
ſons named to him ) with intent to ſave charges, and leflen 
the expences ( on the behalf of the Parties in Suit ) ro 
ſwear and examine the Defendant, or principal Party : 
Eſpecially if the Defendant ſo to be ſworn, do live in parts 
remote from the Court, or place of Judgment. And in 
this caſe, there is ſeldom a particular day appointed for 
the Party his appearance, or any certain place, but only 
in general, that he appear at any time before ſuch a day, 
( which is to be appointed by the Judge, according to the 


diſtance of his habitation from the place he is to appear / 


at ) to give his anſwer &c. before the Commiſſioners ap- 
pointed for this purpoſe. And at the ſame time wherein 
this Commiſſion is obtained , to the effect aforeſaid, the 


Judge is alſo wont to aſſign the Commiſſioners a day a-' 


gainft which to tranſmit the Parties anſwer, and certifie 
what other Proceedings happen in and about the Premi- 
ſes; againſt which day ſo Aſſigned, or rather againſt the 
day following ( for if the Defendant do appear in any 
part of the day, aſfligned for the tranſmitting of this an- 
ſwer as aforeſaid, he cannot be ſaid to be contumacious ) 


the Plaintiff muſt rake care , that the Certificate of the | 
faid Decree or Citation be continued, that fo if the De- / 
fendant take not care to undergo his Examen, and tranſinit * 


his anſwer againſt, then he may be decreed Excommuni- 


cate. Now if the Perſon give this anſwer, be a privileged * 


— A. 


Perſon, then the Commiſſion ts to be obtained at the mu- & 


tual expences of the Parties ( Scil. ) the Plaintitf and the 


Defendant : But if the priviledged Perfon be the Plaintiff; f 


ors 
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or he who Sueth; then he is to bear the charge of this 
Commiſſion, and not the Defendant, who receres the be- 
nefit of it. -[ An Improbable conſequence methinks ; for 
the reaſon of it lyes altogether hid from me; therefore 1 
refer the Reader to Mr. Clarke his own m_ (in rar 
tul. Cujirs [umptibus Commiſſio, arte principal: ſit cance« 

to make _—_ —_—_—— f wy Burt in theſe 
days, the Judge ( without any Cauſe being alledged ) 
is wont to grant a Commiſſion, to examine the principal 
Party, or the Defendant, ( though no pniviledged perſon ) 
if he requeſt it: In which Caſe, the Party fo deſiring the 
Commiſſion, is to bear the whole charge inand about ir. 
3. In Matrimonial Cauſes, the Judge is not wont to De- 
cree any Commiſſion for the Examination of the Defen- 
dants,or principal Parties; but is wont to compel them to 
appear, and ſtand perſonally in Ta—_ and undergo 
the Examen the Judge impoſeth upon them; and that in 
ſuch Cafes where the Law provideth it, they may be Se- 
queſtred, or ſeparated into ſome place apart, &c. 4. Like- 
wiſe at the ſame time of obtaining this Commiſſion, the 
Prottors are both of them admoniſhed to be preſent be- 
fore the Commiſſioners, at ſuch time and place as the 
Commillion is to be Executed at. 

Alciatizs © Lanfranc. T. de poſitionibus, Obſerve that Poſj- 
tions are wont to be propounded in their practice in this 
part of the proceedings, ( that is) immediately after the 
Oath of Calumny : But this PraCtiſe ſeems to be Hyperbo- 
lical, as well as Obſolete. For whether you reſpect thoſe 
poſitions Which are called Defenſive, Peremptory, Excep- 
tive, Elifive, Declaratory, Replicative, &c. you cannot bur 
contels they ſeem to be included properly in theſe, when 
and in what parr of the proceedings ſoever theſe are urged, 
as whenſoever we except, then may we be faid to pro- 
pound Poſitions exceptive, &c. Now Alciatus intends them 


* as queſtions, particularizing , and ſpecifying the Contents * Alciar. d.Po- | 
of the Libel more expreſly : By reaſon whereof the Defen- ſition. Se#.quid 
dant ( who would probably anſwer in ſich general terms /#: Fo. 131. 


fo the obſcure Libel, that he would rot at all eaſe the 
Plaintiff from the proof of ought) is now in ſuch Laby- 
rinths, as he mult of neceſſity ( if he do anſwer ſo many 
ſeveral 


— 


ſeveral and particular queſtions ) confeſs ſomething, where- 
by the Plaintiff may be eaſed in his proof; and in this re- 
ſped, Articulus & Pofitio, ſeem to differ little, and there. 
* Zacob Styrer. fore at this day they are * promiſcuouſly taken the one 
proceſs. p.1.c.4- for the other, and good reaſon it ſhould : For if this be the 
oth intent of theſe Poſitions, there cannot be any thing more 
"py — -* of particular than a Libel in Articles. I confets my ſelf an 
proc. jur.tit.51, abſolute ſtranger to this piece of Practiſe, not remembring 
#.2. De ver- that I ever obſerved any Poſitions of this nature, which Al- 
bor. fig.verbum ciatus ſpeaks of : Only Poſitions additional 1 have known ; 
Artic. hut theſe ſeem to ref; pect the amending, or mutation of the 
Libel, and therefore are ſuperfluous to be treated of a- 
part: From that Act, or manner of Practice, this is but 
my weak ſence, and bare reflexions on them : I willingly 
ſubmit my ſelf to the Furs Tyronibas, to be better inform- 
ed herein. 


CAAP. IIL 
Of the Perſonal Anſwer of the Defendant, 


= = *+ os ” 


I. What an anſwer 4. 

2. How many ways an Anſwer may be underſtood and taken, 
and the reaſon of ſuch diverſity. 

3. How the Citation or Decree, for the principal party muſt be 
brought into Court. ; 

4. What remedy againft the Party, if he does not appear upon 
that Citation. 
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Efore we ruſh into the Throne, it is very requiſite we | 
trace the Subject matter of this Chapter from the be- * 


ginning, and explain what it is firſt, and the ſeveral Or- 
ders and Structures of it. An Anſiver therefore { which 
'F 
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is here meant of) 1s an alevering * of a Poſition, conſiſt- *Umman. diſp+ 
ing of Affirmation, or Negation. Or an Anfiver is a Con- 15-%- 20, 
fellion, made ( to the Poſitions or Articles of a Libel) by 


the words he doth, or doth not believe, f cc. | #Gallt.d/92. 
2. Now theſe Anſwers may be diverſly made, and as di- _ wy +7 
verſly conſtrued, ( Sctl. ) Rosbach. proc. | 
crvil. tix. 52s 
" Categorical or ſimple Enunciation * ** 
or Speech. 
Hypothetical or compound Speech. 
Modal Specch. 
- 
Anfoces may be | © Affirming ( Finitely 
diverſly made, | Z __ a 
and as diverſly b 2 Quality Denying ( Infinitely. 
conſtrued 5. _— Neceſfrily or 
= | chow and | TALE Contingently 
we either | © an 3 -o 
| Accident. 
_ Falſe. 
[ Aquipollent term. 


For Example : A Categorical anſwer is ſaid to be that, 
in which the Subject, and the Predicate have their princt- 
pal parts: So that to anſiver Cartegorically, is nothing 
elſe, than to anſwer after the fame manner, as the queſti- 
on was propounded : As ſuppoſe this were tte Poſition or 
Article to be anſwered- to ( Sci.) I propound that Titius 
did freely ratify and confirm that Will, whereby he is pro- 
hibited from being Executor : To which Poſition, Tits 
gives this Categorical anſwer, either ſimply and abfolute- 
ly (I believe, or I do not believe that I confirmed that 
Will, &c. ) or adding this quality, ( I do not believe thar 
I did it freely.) In this you ſee, the anſiver is made after 
the ſame manner, as the Poſition was propounded. Burn 
when T:itzzz5 anſwereth thus to the Poſition, ( Scil. if I did 
Eonfiftti that Will; I was ignorant that there was atiy _ 
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* Manual. Jur. led an Hypothetical aniwer *, 


ful Prohibition contained therein; or if I did confirm it, 
then I was compelled to it, &c. ) this ſort of anſwer is cal- 
Likewiſe if Titizes ar- 


de verb. ſignif. ſwers thus, (*tis poſſible I might confirm that Will, &c. or 


vide ver 


Reſponſio. 


] was neceſſarily compelled fo to confirm it, ) this fort of 
Speech is ſaid to be a Modal anſwer. Alſo anſwers may 
be finitely affirming, or infinitely denying, which happens 
no otherwiſe than by placing the note of Negation ; and 
though this nicety is not alway worth the taking notice 
of, yet ſometimes it may ſo fall our, that the Party who 
gives the anſwer, may be in danger of bcing perjured, by 
the miſtake of thſe who draw the anſwer, not obſerving 
to place the note of Negation aright, by means whereof 
they may at leait alter the intent of the Party who 1s to 
anſwer. As ſuppoſe a Poſition, or Article 1s put thus 
( Scil. That the Teſtator was in ſo good health of Body ar 
the time of making the Will, that he was able to write 
over his Will himtelf, and Seal it, &c.) Now the Defen- 
dant being to anſwer to this Article Negatively, ar{wereth 
thus, | Credo defunttum potuit non ſcribere teſt amentum, &C. | 
which is an Affirmative Speech inſtead of a Negative, and 


' implies no more, than that the Deceaſed was able to let 


alone the Writing and Sealing of his Will; whereas the 
Party anſwering intended to deny abiolutely, that he had 
the leaſt ability to write his Will as 1s alledged ; which had 
been ſo ro be underſtood, had the Particle Non, been pla- 
ced before Potuit, and what 1! effet; a miſtake of this na- 
ture ( either in the Perſonal Anſwer or the Proofs ) wou!d 
have, if committed, may appear to any. I know the Pro- 
tors will cavit at theſe Criticiſms; for ſay they, none are 
fo dull, but may perceive a difference betwixt theſe ways 


and manners of Speech. I grant | Sirs | ye may per- 


ceive a diiference : But I queftion very much, whether or 
no You can give a realon for ſuch ditterence ? what eftect 


theſe nicetics. may have ( in Law ) upon any cftheſe pro- F* 
ceedings, I refer to the Judgment of the Learned : Bur | 
that ali Anſwers and Proofs do confitt of: ſome of thefe, :: 


may not (1 hope ) be demed. 
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2. The Decree or Citation for the principal Party to 
anſwer, is to be brought into Court ( as other Cirati- 
ons are ) on that day ordered for his appearance, with 
a Certificate Indorſed upon it , like as other Citations 
have. 

4. And if the Party appear not, then the Proctor of the 
Plaintiff ought to accuſe his Contnmacy, and defire that 
he may be decreed Excommunicate in hke manner, as is 
ſpoke at the beginning of the Treatiſe, in the Chapter of 
Excommunications, &c. 


SBCGH :% 


The manner of Producing, Swearing, and Examin- 
ing the principal Party before the Judge. 


1. How the Defendant is produced. 

2. How ſworn, and the proteſtation of hit Prottor at the time 
of his being ſworn. 

3. What penalty, if he undergoes not his Examination ( after 
he s ſworn ) within the time limited for that purpoſe. 


F the principal Party, or the Defendant, be prefent in 
Court before the Judge ; the Plaintiff is wont to ac- 
quaint the Judge to this purpoſe; ( Scil. ) that he there 
produceth the Defendant, whom he deſires may be ſworn 
to make a faithful anſwer to the Poſitions of the Libel gi- 
ven in on his part. 

2. Then the Judge having ordered the Defendant to 
lay his hand upon the Book, adminiſtreth an Oath to this 
ettect. Tow ſhall ſwear that ( hawing removed and laid aſide 
all manner of affettion, which you any way bear to your on 
Cauſe ) you will faithfully and truly anſwer to the Poſitions of 
the Livel, given ito this Court agamſt you, by ſuch an one, m 
ſuch a Cauſe; touching your knowledge m ſuch things, as con- 
cern your 01/1 proper Fact, and touching your credulity in ſuch 
things, as concern the Fatt of ſomie elſe : So help you God, &c. 
Upon whictr che Defendant muſt Kiſs the Book, in Teſti- 
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mony that he Sweareth. Now the Defendants are ſome- 
times produced to anſwer to criminal and captious Po- 
ſitions, which he ought not- by Law to anſwer to, as falls 
out in Cauſes of Defamation, Correction, Perjury, &c. 
Wherefore it is neceilary in theſe and the like Caſes, that 
the Party, or kis Proctor do ( at the time this Oath is Ad- 
minittred ) proteſt in the preſence of their Adverſary, or 
his Proctor; that they do not intend to aniwer to any Cri- 
minal or captious Poſition : Or if it happen they are re- 
queſted to anſwer to any {uch Poſition, then this their an- 
ſiwer to be accounted Null, and as thongh they had not 
been made. If this Proteiration be omitted in theſe caſes, 
then the Party anſwering, loſeth the Benetit of the Law, 
which he might otherwite have. 

3. This Oath being taken, the Plaintiff ovght to requeſt 
the Judge-to admoniſh the Party to undergo his Examina- 
tion upon the Poſitions of this his Libel, againſt the next 
Couirt-day, or elle that he appear then, and ſee himſelt 
Excommunicate, for that his Contumacy, in not being {6 
examined : And if the Defendant being to admoniſhed, do 
not take care to be Examined againſt that day, nor doth 
appear then to alledge ſome reaſonable Caules, in order 
to excuſe ſich his contempt; this his Contumacy 1s to be 
accuſed, and in penalty thereof, he is to be Excommunt- 
cated as above. And if he ſtands Excommunicate. Forty 
days after the fame is denounced, then this Denunciation 
is to be Certified, and he is to be Signified to the Kings 
Majeſty, and the Writ for taking his Eody 1s to be obtain- 
ed againit bim, and he to be kept in Priſon, until he be 
Examined, and ſatisfy the Church tor tis his contempr, 
and pay Contumacy Fees. But if the Party or his Proctor 
( on that day which was ſo Aſſigned for his appearance, 
to fee himſe:f Excommunicate for not being examined ) 
do alledge ſafficieny Cauſes why he was not examined ; 
(Scit. ) becauſe the Regilter, when he requeſted him to 
Examin bim, was not at leifirc, | they feidom draw the 
Anſwers, but the Proctors of the Defcndants themiclves 
do ic | or any other lawful Cauſe : Then the penalty of 


this his contempt, is reſerved until the next Court-day, or | 


rather ( ſecing n that caſe he cannot b2 jaſtly ſaid to be 
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contumacious ) he is to be admoniſhed again as above, to 
undergo his Examination, if he be preſent in Court; and 
if not, then the Cauſe is to be continued in its former 
ſtate until the next Court-day : So that if the Defendant is 
not Examined before this Prorogation approach, he is then 
to be excommunicate. 


SECH 4 


The manner of producing the Defendant before 
Commiſſioners Aſſigned to take the Anſwer. 


I. The manner of preſenting the Commiſſicn, and how accepted 
of by the Commiſſioners, and h:w Executed. 

2. How the Executiin of it is to be certified to the Fudge who 
grants it. 

3. The manner of alledging the contempt of the Commiſſioners 
in not tran{mittng the proceedings upon the Commiſſun. 


N the laſt Paragraph of the foregoing Chapter , we 

ſhewed you that the Decree or Citation for the princi- 
pal Party as aforeſaid, is to appear either before the 
Judge or Commiſſioners appointed for that purpoſe; be- 
tore whom alſo the Proctors are admoniſhed to appear at 
the ſame time. Which Commillion is to be preſented to 
the Commiſſioners, and accepted of by thein, in like man- 
ner as the Commiſſion for Examining Witnefles, ( of which 
in the following Chapter ) is pretented and accepred. Up- 
on which they are to proceed in all things, in the ſame 
manner as if the principal Party were produced before the 
Judge, ( whereof we ſpoke in the foregoing Se&. ) the like 
Oath being to be Adminiitred, and the like Proteſtation 
being made by the Proctor as was there ſpoke of. 

2. The Commiſſion being Executed, a Certificate is to 
be made thereof, after the fame manner, as the Commilli- 
on tor Examining th? Witneſles is to be Certified, mers 
& mutandis, of the which ſee in the following Chapter. 
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3. To the ſame place alſo we muſt refer you to inform 
your ſelves, the manner of alledging the Commiſſioners 
contempt, &c. and the way of proceeding againſt them 
for ſuch contempr, therefore repetition is needleſs. 


7 * = 8 


The Defendant refuſing the Oath to anſwer to the 
Libel. 


IT. What remedy in this Caſe. 


F the Defendant refuſe to take the Oath, to anſiver to 
the Poſitions of the Libel, or to any other matter, to 
which he ought by Law to anſier ; or doth pretend any 
frivolous Cauſes why he ought not to take it; he is not to 
be pronounced pro confeſſo, as confeſling the matter, though 
he have been often admoniſhed, and commanded to take 
the Oath, but he is to be denounced Excommunicate, and 
is thereupon to be Signified to the Kings Majeſty, and 
to be Impriſoned, and there detained, until he take the 
Oath. 
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The Defendant not anſwering fully to the Poſiti - 
ons of the Libel. 


T. The Poſition of the Proftor of the Plaintiff. 
2. What remedy againſt the Defendant in this Caſe, 


; Defendant being ſworn, and having given his an- 
ſiver, but not a ſatisfactory one, the Proctor of the 
Plaintiff may alledge, that the Defendant hath not an- 
ſwered fully to ſuch a Poſition or Poſitions, referring him- 
felf to the anſwer, and'to the faid Poſitions, as alſo to the 
Law in that caſe ; wherefore he muſt deſire, that the De- | 
$a dd of pes h+ , Ga e9 2% +o+ 4 fendant > 


OG. © A 


TY om” me LD mo 


1 
! 
b 
G 
| 
Ll 


PART.III. Ecclefraſtical Courts. 


fendant may be called againlt ſuch a day, to anſwer fully 
to the ſaid Poſitions, 

2. Upon which the Judge | informing himſelf in the 
matter, and being fatished ( by comparing the anfwer, 
with the Libel there in Court ) that the Defendant has not 
fully anſwered | may Decree the Defendant to be called, 
according as is deſired, or elſe he may aſſign to hear whar 
the Defendant hath to fav, .n excuſe of his not anſwering 
fully againſt the next Court. day ; and then ( informations 
being had with Councel, as to the Law, and the mattcr 
of Fact in this Caſe ) the Judge may eicher grant, or re- 
ject the Petition made by the Plaintiff; and if he Decree 
that a fuller anſwer ought to be made, then a day 1s to 
be appointed for this purpoſe, and a Citation to be De- 
creed againſt him, to appear and ſee himſelf Excommus- 
nicate , if in caſe he anfivereth not againit thar day fo 
appointed for a fuller anſwer : And if he do not anſwer 
fully before - that day, nor appear on the day which was 
appointed for his appearance as aforeſaid, then he 1s to be 
Excommunicate ; and if ( being to Cited ) he do appear, 
but alledgeth no ſufficient Cauſe why he did not anſwer, 
he is not to be ſivorn to anſwer De novo, but is to be admo- 
niſhed, and compzlled to anfwer fully as above, ( by 
vertne of the Oath he has already taken ) before the next 
Court-day , vpon pain of being declared Pro confeſſo, or 
one confeſling the Articles or Libel -laid againſt him; or 
elſe to appear againſt that time, and ſee bimfelf declared 
and pronounced as fiich: At which time it he appear, 
the Proctor of the Plaintiff is to requeſt, thar he may be 
admontſhed to give a fall anſwer immediately , under 
penaity of being declarzd Pro confeſſo * as before 


* Ore requi- 


3 rouur ut "quay 


which being granted by the Judge, if the Parry doth 4 confiſſo 


net then according:'y anſwer ; The Judge ſatrh on this pronuncerar, 


manner ( Sel. ) Becauſe N. being preſent im Cert) and be- 
mg asked, commanded, and admmiſhed to give a full anſwer, 
bath refuſed ſo to do; therefore we promeunce him Contumaci- 


vel non; vide ' 
Lanfranc. de 
Reſponſ. n. 2. 


16. ac per for. 


ors, and in penaity of this his Contempt ( at the Petition of abiplures po- 


nuntur caſus 


m quibus non habeatur pro confeſſo, licet non reſpmdet. Generaliter vero h.ec Reg. procedit. 
Q'z tacer non utique fatetur ſed tamen verum eft eum non negare. Adde Alciarym de 


bejition. Sef. prna non reſpond. fol. 136. nw 


The Praflice of the PART.IIL. 


M. ) we declare him Pro confello , or as one confeſſing or 
® This is called granting thoſe things, which he refuſeth to anſwer fully to. * Bur 
a preſumprrve jt is more ſafe, that the Judge do not pronounce him Pro 
pry/afes = confeſoo in ſuch general terms, but rather more particular- 
de verb. jiznif. ly, for not anſwering fully to ſuch an Article, or ſuch a 


b, confeſſio. part of an Article. 


SECHI. 6. 


The Defendant or his Proctor Confeſſing or An- 
ſwering too much to the Libel or other matter. 


T. The manner of the Defendants or his Proftors Petution, in 
| order to the revoking this Confeſſion, and when this Revo- 
confeſſum being HS | 
mais by the cation is permitted. | | 
Proflor, or the 2+ The principal Party may be Convitt of Perjury. 
primcipal Party |: 
—_ os F the principal party do confeſs any thing in his perſonal 
2m one S anſwers through miltake,*he ought to appear perſonally 
error be proved Þ&lore the Judge,and revoke this error ; for the Proctor by 
and revoked, a general Proxy,ad Iies,hath no ſpecial Mandate to revoke 
which may be this error ; but the Defendant may grant a ſpecial Proxy 
— * = ( to his Proctor ) to this purpoſe. Which ſaid Party, or 
Sentence. Alc;.. 11S Proctor, may appear before the Judge, ( 1n the pre- 
at. de confeiſi. ſence of the adverile Proftor ) and declare, that they do 
ox. Sef. Qan- then and there ſibdutt and revoke their own Confellion or 
66 xn Anſiver, made ( on tuch a day ) to ſuch an Articie . of the 
Foſſir. C.de con} -1ÞEl, or matter, &c. and that they do deſire this their an- 
feſs. {, unica ſwer may be accounted as ſubducted and revoked to all 
extra eodem intents and purpoſes in the Law. And then making the 
c. 2. de hac exrour manitcit, ard that it is much ditierent from the 
materia e1am matter of truth, they mult alledge that rhis their Confeſli- 


Lanfranc. ple ho - ap 
Wu norat. de 01 OT Antwer eſcaped from them, through a manitelt er- 


* 49 erroneo!s 


Confeſs. num. Tor, and that the truth of the matter is much otherwile. 
3.19.21.24 E.g. in the perſoral Anſwers aforeſaid, it is antwered, that 
& preſerim he belicved AM. had been Farmer of the Rectory (where 
= mere 33: the Tithes Sued for were due ) in the Years and Moneths 


ut 142 C. Quite , Lo . , 
argc AX mcention2d in the Libel, or in ſuch a Year : Whereas in 


very 
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very decd, he was not at that time Farmer of the ſaid 
Rectory, having So!d, or alienated all his Right, Title 
and Intereſt, in and to the Tithes aforeſaid, ( upon ſuch a 
day, in ſuch a Moneth and Year, before the time mention- 
ed in the Libel ) to one D, by reafon whereof the ſaid D, 
( and not M mentioned ſo by miſtake in the Anſwer) was 
the real Farmer of the ſaid Rectory, and all manner of 
Tithes whatſoever belorgu'g to the ſame in thoſe years Li- 
belled : Which thing bein» ur known to the Reſpondent at 
the time of giving his aniwer, iterefore the ſaid Confeſſi- 
on was errone6us,and a pertect m:itake ; or if in the perſo- 
nal Anſwer, there is a confeſſion of eight Acres of Parley, 
when in very deed there was but four, or perhaps no 
Barley at all. Now if this error be proved ſuch by ſuffi. 
cient proofs, or by the confeſſion of the Adverſe Party ; 
then the Defendant or his Proctor may revoke theſe erro- 
neous Confeſſions by the Judge his Decree, and not other- 
wife, if the faid Antwers were accepted of by the Adverſe 
Party before they were revok*d. But I think ( faith 
Mr. Clarke ) that even in this caſe where the Anſwers are 
accepted, this revocation avails, though the Judge do not 
interpole his Decree, becauſe ſeeing the matter and the 
truth is prov'd to be otherwiſe, the Adverſe Party cannot 
take any advantage by the ſaid erroneous confeſſion , 
though he has already accepted it, and this Revocation 
may be made any time before Sentence, faith Alciarzes, in 


+ the place laſt Quoted. 


2. That the Defendant may be Convict of Perjury, is 
not at all to be doubred ; touching which matter mention is 
before made, where it is ſhewn what Cauſes the Eccleſia- 


+ ſtical Courts take cognizance of; and for the better de- 
* Cerning how, and when any one may be underſtood to be 


perjured, we may not unfitly appropriate to this place 
what Lanfranc ſays, de teſtibzs *, to which place I refer 
the Reader. | 


»EGT. 


* De Teſt. de- 
pofition, n. 74- 
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Satisfaction being made as to the Anſwer of the De- | 
fendant ; Letters Compulſaries are to be obtain- | 
ed to compel Witneſſes to come againſt the Term 
Probatory. 


t. What theſe Letters Compulſaries are, and why obtained. 
2. When and bow obtained. 
3- Before whom theſe do compel the Witneſies to appear. 


el i ME 
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He Defendant not confeſling all, or none of the Inten- 
tion of the Plaintiff; it ſtands him in hand, to pro- | 
duce Witnelles to prove his Intention or Libel, either the | 
whole, or that part thereof which is not confetied by the 
Defendant, in order whereunto he muſt get Letters Com- * 
pulfaries decre2d againſt the Witnefles he thinks fit to 
name; and theſe are another fort of Special Citations 
* zeſemb. in ſpoken of before *. 
Paratit. Cod. 2, They are wont for the moſt part to be obtained when 
man = L there 1s ſatisfaction given, as to the aniwer of the Defer- | 
9. mm. 3. dant; though ſometimes they are obtained at the ſame 
Cent. 1. time the Citation pro parte is granted, with a Prewiſo that 
the Witnetles be not produced before the Defendant has 
given his anſiwer ; and in like manner as the Plaintiff ob- . 
tained the Citation, for the principal Party to give his an- 
ſiver ; fo mult hc obtain theſe Letters Compulſaries by al- 
ledging, that there are ſuch and ſuch Perſons, who are fit 
ft Alciat. de Witnelles, &c. F whom he deſires may be compelled to 


eeft. fol. 143. come and give their Teſtimony, &c. whereupon the Judge 
Sef. qualiter 


fine teſtes pro. BTants his Petition, Es Br 
dent; 3. And theſe Compulfaries are hkewiſe for the Witnef-% 
ſes to appear, either before the Judge himſelf, or before: 
Commuſlioners appointed by him for that purpoſe, ( which! 
Commaillioners ought then to be named, and the Commil: | 

ſion hkewiſe granted) before whom the Witneties muſt befs 

examined fome time within the Term Probatory, and art: | 
the 
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the time they are Cited, the Plaintiff ought to tender them, 
or at leaſt ro promiſe them their Charges of Journy, &c. 
and this onght to be, whether they appear before the 
Judge, or before Commiſſioners, &c. the Prottors are alſo 
admoniſhed , (#t"the time , theſe Compullaries are ob- 
tained ) to be preſent at the Examination of the Witnefſles, 
( if they be to be Examined before Commiſſioners ) in like 
manner as at the taking the Perſonal Anſwer. 


CH AP. IV. 


Of Proofs to be produced by the Plaintiff upon his Li- 
bel, or other Matter, on, or befere the day Aſſigned 
for that purpoſe called in the Law, the TER M- 
PROBATORY, aud of Exceptions againſt thoſe 
Proofs, &c. 


SECT. 1. 
* Probatio aus 
1. What ths Term-Probatory is *, and to whom it apper- tem non eff in 


feral] eranſcurſu faci- 
2. What Proofs are, and how 6; fold, and how they may mew prong, 
be (aid to differ, &c. and when produced. ad cjus exped:> 
ticnem, (9 ter+- 

mino jrſto ad 


Term-Probatory is ſaid to be that time or delay, i4 preftiezco. 
which was given to the Plaintift, wherein he might Dazrur autem 
prove what he Pleads or Seth for; nor has the Plaintiff 1995 © idem 
the ſole and abſolute benefit of it : For the Defendant may 74s Atto- 
n x I : ay» - 1:© Reo &C. 
likewiſe make uſe of this Term, if the Plaintiff renounceth ;r74/eb. de 
It, as is ſhewn afterward. prob. n. 8. in ff. 
2. A Proof jn this ſenſe, is a making the matter evident Ch1/ra7. m_ 
to the Judge, ſo as he may be able to determine the con- po ht & 
rroverſie impending; in a large ſenſe, it ſignifierh a ſerting 5: 7.4. hs 
forth the matter before the Judge : More ſtriftly it ſigni- L+. Boulum. 2. 
| =” nes 
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fies that full proof, which is made by Witnelles and Inſtru- 
*Maſcardus de rents % Now Proofs are faid to be two-fold, in reſpect 
- roba. vm. the matter in Controverty; one ſort of Proof has rela- 
Wofomb: in pa- tion to the matters of Fact, the other has relation to the 
ratzt. ff. de pro» matters of Law which occur therein ; and this ſort of Proof 
ba.& preſ.n.2. laſt mentioned, ought to be made by the Laws, Cuſtoms, 


+ Alciar de . Canons, &c. lomerumes directly, ſometimes by argumentsf. 
Proba. fel. 140 Baldus in additione a ſpeculatorem de teſtibus. Set, nunc videndun, 


"Moſt evident, which are ſuch Proofs as are 
made by Priviledges, Inſtruments of un- 
doubted Credit, &c. 


\ 


q 


Evident & clear, \ Witneſſes. 
or full Proof, | Inſtruments, 5.e. Writings. 
which makes ! Confeſſion. 
(a) De hiſke Proofs (a) ſo much Proof, | Evidence of the Fact. 


frob.apud Lind, which .have as ſerves tode- ! An Oath. 


videas t.dejure relation to termine ; the { A juſt Preſumption. 
j- 's _ the matters < whole Suit ; & | Fame. 
- = ks. of Fact, are | this is done Ei- | Undoubted Circumſtan- 
fiones. ſaid to be ther by . CES. 
either 

(b) Myer, Leſs Evident (b) which © One Witneſs. 

FA : ” = 6 make ſome Proof of | A private Book or 

mms diſp. *| the matter,but not fo Writing. 
15. th. 1. Alc, mach as will ſerve to; A mean, or rea- 
ub. s. © in ground a Sentznce ; fſonable, or in- 
traft. 96 | upon ; this is made | different pre- 
I 8 _ by _ ſumption. 


Weſemb. in ff. . , : > 
de prob. 65 prel. n. 4. ubi plene de his probation. diviſionibus repertas. Speculator tit. de 


prob. Seft. videndum. 


Likewiſe thoſe Proofs which are made by Witneſſes , 
may be ſaid to differ, in reſpect of the Form of Speech, 
in like manner, as the Anſwer of the Defendant, or prin- 
cipal part was ſaid to vary. And theſe Proofs are uſually 
produced after the Suit is Conteſted , and not before , 

. ( that 18,at any time, before the Term Aſſigned for Proof 
{ called 
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hs 


[ called the 1erm-Probatory ] be expired.) Alciatus * re- * Ub: s. de 


Cites ſeveral Cales, in which the Proofs ( the Witneſles at Lan 146. 
leaſt ) may be pro4uced before the Suit is contelted. n kl 0.6 _ 
_— NJ. 

Het, 

SECT. 2. 


The raanner of bringing in the Letters Compul- 
ſaries, againſt the Witneſſes. 


I. How brought into Court, and how @ Citation viis 8 mo- 
dis, is obtained upon the ſame, F the Witneſſes could not 
be found, 8&C. aljo the Term-Probatory to be Prorogued. 

2. The manner of proceeding, if none of the Witneſſes Cited do 
appear. 


3. Alſo if ſome of them appear, and the reſt abſcond. 


[| Omitted in the laſt Paragraph of the foregoing Chapter, 

to acquaint you, the manner and way Mr. Clarke ob- 
ſerves in requeſting the Witneſſes to come and depoſe their . 
knowledge, &c. * againſt ſich a day, within the Term-,,,, ._.,. 

as : ,o Plurimi (in- 

Probatory : Which day coming, and the Witneſſes not ap- quit Lanf,) di- 
pcaring, the Proctor of the Plaintiff muſt alledge to the cune quod re- 
Judge, thar there were ſuch and ſuch Witneſles, very ne- quirizur ut 
celiary to prove the Contents of the Libel given in by #*/f- ſit crearu, 
him, which were deſired and requeſted to appear, &«c. and ry _ 
that notwithitanding their Journey, Charges were offered phony orig 
them, yet they have refuſed, or at leaſt deferred to come, omnine falſiſſe= 
or ( if it be fo ) that they have promiſed to come, but ma; imo fi 
com? not : Whereupon, he muſt defire they may be com-J/# *antum r0- 
pelled to come and give their Teſtimony,c. And he mult , "wi =_ - 
alſo Swear to the truth of this his Allegation,that it is aCccor- teſt. n.9. 
ding to the Information given him, which he believes to 
be true ( except the principal Party himſelf, or ſome o- 
ther who did requeſt them, be preſent there in Court; for 
then they muſt Swear poſitively, and not de credulitate ) 
that is, that the Witneſſes were requeſted as aforeſaid, and 
had their Charges tendred, and that this his Information 
he believes is true. Upon which Petition, the Judge de- 
crees 
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crees them ſo to be Cited or compelled to appear | upon 
ſome day before the Term be elapſed | to the effect afore- 
faid : Which Term-Probatory, if the Plaintiff fears will be 
almoſt elapſed before he gets theſe Compullaries ( fo de- 
creed ) Executed, and Certified ; it will be requiſite, that 
he do at the ſame time, defire/the faid Term to be Pro- 
rogued, or Prolonged to ſome farther day ; and this is the 
Citation or Compulſary, we are to preſume and ſuppoſe is 
to be brought into Court on this day thus Prorogued. 
Wherefore if the Plaintiffs Proctor ( making manifeſt his 
diligence ) do exhibit the ſaid Decree. or Letters Compul- 
aries, and teſtify either by an Authentick Certificate , or 
the Oath of a Mandatory, that all poſſible diligence was 
uſed in order to Cite the faid Witneſſes, and that they do 
ſo abſcond, or are abſent from their homes, that they can- 
not be perſonally Cited : Then the Judge doth grant Let- 
ters Compulſaries, or a Citation wiis & modis, &c. againſt 
the ſaid Witneſſes to the effect aforeſaid : Againſt which 
time appointed for their appearance in this Citation, the 
Term-Probatory is alſo to be Prorogued.' We need not 
here ſpeak of the manner and form obſerved in the Ex- 
ecuting theſe Citations, having already done it be- 
tore. . 

2. This Decree or Compulfary againſt the Witneſſes is 
to be exhibited, and authentically Certified, and the Con- 
tumacy of the Witneſſes accuſed ; and if they appear nor, 


alſo, the Term-Frobatory. is to be Prorogued againit ſome 
competent day, within Which tim2, *cis probable this Ex- 
communication may be extract:d, derounced, and Certi- 
fti2d: And if theſe Witnelles itand Excommunicate forty 
days aftzr the fame 1s denounced, the Plaintiff may pro- 
c2ed againſt them (if he will) as in the former Chapters 
waer2 it is ſpoke of Excommunications,Fc. and if the Plain- 
tiff do not uſe all diligenc2 in the Premiſes, ( wiz. in pro- 
Curing the Witneſſes to Excommunicare, Signified, and Im- 
prifoned ) then the Proczedings are not to be delayed, in 
prejudice of the Defendant, bu: t1e Defendant mav deſire, 
that the Cauſe may be concluded. And obſerve; that alt 
things ſpoke of in this Paragraph touching the Witneſles; 


+> 


take 


they are to be Excommunicate as above, and in that caſ2 |; 
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take place likewiſe againit the Defendant, if he fall under 
the like circumſtances, ſo as the Plaintitt cannot proceed 
for want of his anſwer. Likewiſe chough the Plaintiff may 
uſe all diligence to the effect aforeſaid, yer, (leſt the Suit 
ſhould be too much. prolonged , by this Proroguing the 
Term-Probatory, whilit he is in ſearch after the Witnelles , 
and getting them - Imprisod, &c.)' he ought to produce 
other Witnelles within that Term if he has any, and be- 
cauſe ſom<times the Fremiſes are parpoſely managed on 
this manner by the Plaintiff, ( who has a bad Cauſe) to 
Protract the Suit, and increaſe Charges, to the grievance 
of the Defendant, who perhaps 1s poor ; the Judge may 
at the requeſt of ſuch Defendant, proceed to a concluſion 
in the Cauſe, and pronounce his abſolutory Sentence on 
the Defendants bekalf : Yet the ſaid Witnefles are to be 
admitted at any time, before the final Sentence is pro- 
nounced ; and though it be concluded in the Cauſe, and 
the Defendant may except againſt the ſaid Witneſles, in 
like manner as if they had been produced within the Term- 
Probatory, or before the concluſion ; for by this Producti- 
on of the Witneſſes, the concluſion in the Cauſe is prohibti- 
ted or reſcinded. 

3. Alſo if only ſome of the Witneſſes are Cited, and the 
reſt abſcond, ſo as they cannot be Cited: In this Caſe the 
Plaintiff muſt exhibir the aforeſaid Mandate with a Certifi- 
cate thereupon, and accuſe the Contumacy of A. N. and 
O. Witneſles Cited to appear this day, and at this place, &c. 
and deſire they may be reputed contumacious, and (in 
penalty of this their Contumacy ) that they may be Ex- 
communicate. Then they are to be called by the 
Crier of the Court, and if they appear, they are to be 
produced, admitted, and ſworn ;- and the Proctor of the 
adverie Party may proteſt againſt, and diſſent from the 
Premiſes. And as to the Witnetles which abſcond and can- 
not be Cited, the Proctor of the Plaintiff may alledge, that 
the other Witneſſes named in the Mandate, now by him 
mtroduced , were diligently ſought , but could rot be 
found ; wherefore he muſt deſire, that they may be Cited 
(to appear on ſuch a day ) perſonally, if they can be fo 
Cited, or elſe by any other ways and means, ſo as this 
Citation 


_—_ a 
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Citation may come to their knowledge ; which Petition the . 
Judge grants. Then be muſt detire,that the Term-Probatory 
may be Prorogued, as to theſe Witneiles thus to be Cited, 
which the Judge likewiſe grants, appointing a day, which 
ſeems ſufficient for this purpoſe in his reaſon, if diligence 
be but uſed. 


'SECI. 3. 


The manner of producing , Swearing Examining 
and Repeating the Witneſles before the Judge, &c, 


T. The manner of producing Witneſſes. 

2. Their Charges to be tendred before they Swear. 

3.. The Form of their Oath, and the Proteſtation of the Pro. 
Fer of the adverſe Party, at the time of their Swearing, 
and his requeſting a time for Interrogatories. 

. The manner and form of the Interrogatories to be Admini- 


fered by the adverſe Party. 
5. The manner of Examining, and repeating the Witneſſes be- 
fore the Fudge. 


\ E have ſhewn before, what courſe ought to be ta- 

ken, 1n order to the getting Witneſles to be Exami- 
ned (either before the Judge or Commiſſioners ) within # 
the Term-Probatory, or before it be elapſed. We now | 
come to ſhew how they are produced, upon or within this ® | 
Term. Wherefore the Plaintiit having his Witneſſes ready 7 | 
in Court, mult acquaint the Juuge, that he produceth theſe 
as Witnelies upon his Libel, whom he deſires may be ad- 7 - 
mitted, and ſworn to depoſe the truth which they knew * {| 
touching the ſame. Then if the Defendant has any thing & * 
ro object againſt the admiſſion of theſe Witrelles, he is 
to propound it, before their Oath be Adminiſtred: * and 
if he propounds nothing, then the Judge admits them. 

2. Now if the Party producing theſe Witneſſes, has not 
compounded with them, for their Charges of Journey be- | 
fore he produced them, they may ( either by themſelves, | 
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or ſome Proctor in their name ) deſire the Judge to order 

them their Charges befote- they take their Oath: Then 

the Judge ( taking into conſideration, the diſtance of the 

Witnetles Habitation from the place of Judgment, as alſo 

whether they be Horſe-men, or Footmen, with reſpect al- / 

ſ> to their quality, ard their abode at the Court, before 

their Examination be perfected ) is wont to Tax and allow 

theſe Charges, and order that they be not Examined be- 

fore theſe Charges be paid; or he may (if the Witneſſes 

deſire it ) Decree a Monition againſt the Party producing 

them, ( if he be not preſent in Court, ) but if he be pre- 

ſent in Court, then is he to be admoniſhed there, to pay 

the ſaid Charges within a certain day : And in this Taxation, 

the Judge is alſo wont to allow the Fee of the Monition, as 

alſo of the Proctor, if the Taxation be deſired by a Pro- 

tor : And if the Party producing theſe Witneſſes, take no 

care to pay theſe Charges, according to the faid Moniti- 

on, the Witneſſes may proceed againſt him by way of Ex- * Alciat. de 

communication , and Significavit to the Kings Majeſty, teſt. fol. t 

according to the uſital manner. Likewiſe thoſe Charges '* habeas 

in and about the ſame, are to be Taxed by the Judge, ns pling PP 

and the Party producing theſe Witneſſes, ought to be Lanfraxc. de 

compelled to pay the ſame, before he be abfolved, &c. reſt. depoſe n.3+ 
3. Theſe Charges being thus paid or fatisfied, or orde- 2/4x% ſue Spe- 

red in manner as before ; the Witneſles are then to lay — 

their hands upon a Bible, or Teſtament; to whom the ,2nzo. bib. r. 

Judge ſpeaks in effect as follows *®. Ne are produced as Wit- part. 4. 

meſſes in ſuch a Cauſe, betwixt ſuch and ſuch Perſons; therefore ; 

you, and each of you ſhall ſwear, that at the time of your Exa- P 3 x pt ubs 

mination, you and every of you, will depoſe and teſtifie the truth, (pra, an reſts 

and the hole truth, ſo far as you know, without any love; fa- jurari poſſit ni- 

wour, affettion, or malice to either of the parties in Suit, &c. i pars ddverſa 

t So help you God. Which being done, the Witneſſes ( in /# ©tt- noe 

Teſtimony that they take this Oath, in manner and form Gab oma 4 

as the Judge doth Adminiſter it ) are to kiſs the ſaid Book. quod reftes poſs 

Wherenpon the Defendant his Proctor, does difſent from fin jurari par- 

this produCtion of 'the Witneſſes, and does proteſt as to its te 44verſa pre- 

Nullity, and of ſaying or propounding againſt the ſame, Jin, jy nol k 

and againſt their Depoſitions and Perſons, if they endea- (cer, #. de reſt. 

your to depoſe any thing agato the Iritencion of his Cli- #.5. [r.E.co/.1. 

ent ; 


— 
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ent ; and does defire that they may render ſufficient and 
| concluſive Cauſes, for their knowledge in what they de- 
| poſe, &c. ard he muſt alſo deſire a competent time may 
be Aſſigned him, againſt which he may provide Interroga- 

| tories to Adminiſter to the ſaid Witnelles. Whereupon the 

| | Judge perhaps Aſligns a days time, for this purpoſe, if the 
Witnefles dwell within the City, or more if they dwell out 

of the City, or any time before their Examination : With- 
in which time ſo appointed by the Judge, or before the 
Witneſſes be Examined as aforeſaid, the Proctor of the 
Defendant ought to give to the Regiſter or Examiner, what 
| Interrogatories he purpoſeth to Adminiiter. But obſerve, 
that when the Proctor believes the Witneſſes ( produced 

by the adverſe Party, to be men of good Credit, or ſuch 
who will (tis likely ) depoſe for the defence, and inten- 
tion of his Client, it is requiſite that ( at the time they 
are produced ) he accept the Perſons, and the produCtt- 
on of theſe Witneſles, ſo far as they make, for his Clients 
intention, &c. but proteſt againſt their Sayings and Depo- 
ſitions, in as much as they depoſe any thing againſt the 
intention of his ſaid Client. In which Caſe the Defendant 
may reprehend the Sayings and Depolitions of the Wit. 
neſles, and may object againlt them, if they depole againſt 
his ſaid intention, but yet he cannot except againlt their 
| Perſons, having already accepted and approved them. 
Therefore the Party producing Witneſles, had need take 

care of producing Witneljes, who will depoſe, ( againſt 

his intention ) for the right and defence of his Adverſary : 

For by this his producing them into Court,heſeems (o to ap. 

prove the Perſons of the ſaid Witnetles, that he cannot af- 

terward except, either againſt their Perſons, or Depoſiti- 

ons : In like manner the Defendant had need take care, 


— 


Wor SI I rn nr gr rn FR Ir ann — na one 
——— ——— 


* What theſe 


Interrogatories ; 
are, vide Alci- ©O EXCept againit them as above. 


at. ubis deteſt. 4. Now the Dzfendant or contrary Party, may (when 
& Mzenual. the Witnelles are to be Examined ) Miniiter Interrogato- 


| ; pb orl ries againit the iaid Witneles, ſuch as are pertinent, or 
z 5 at; / 
Form. 


are 


how he produce Witnelles which have been already pro- 2 
duced by his Adverſary; for he alſo ſeems thereby, ſo to |; 
approve their Perſons, as he is not permitted afterwards 


hay? relation to the Caule or Matter. * E, g. It Witnelles 
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are produced againſt you to prove any Will, which yon 
endeavour to deny or overthrow ; you may Interrogate 
them, if the Jeſtator wereof ſound Mind and Memory at 
the time pr&ended by the Adverlary, wherein he made 
that Will, and whether he did this or that thing, or faid 
ſuch and ſach words, which might argue and ſhew the 
ſoundneſs of his Mind and Memory ; or you may inter- 
rogate them of other circumſtances, as of the day, the 
hour of the day, and the place, (a) where the Will is (a) Hee vocan- 
pretended to be made, and with what words, the Teſtator RR 
approved it, who writ it, as alſo what Witnelles were by, Unutius dife* 
and preſent then : And as touching (6) the Perſons of the puario. 16. 
Witneſſes, you may Interrogate them, whether they be Theſ! 10. Ja- 
of Affinity, Conſanguinity, Domeſticks of the Party pro- cob. Blum. pro- 
ducing them, or are cloathed by him, or receive Wages Pogo 
from him, or are Indebted to him : And whether or no 45 [eq.Recbach. 
they be not Enemies to the Party againſt whom they are proc. civil. 2it. 
produced, and the like. And at the end of theſe Interro- 55- *-3- 


. gatories, you may add this following Petition, or Prote- (b) Hec vocan- 


ſtation ( $cil.) That the faid Party Miniſtring theſe Inter- 7 907%T 


| terrogatories, had need be cautious and expert in the Ad- Weſemb. de te- 


miniſtring of them, becauſe they oftentimes do benefit the ſi9us n: 5: 
my who produceth the Witneſles, inſtead of injuring his * ae 
roof. 

5. Now if the Witneſſes at thetime of their ProduCtion, 
were to be publickly, and Judicially examined touching 
their knowledge in thoſe Poſitions they are produced up- 
ON; it 1s very probable ( at leaſt if they were not men 
H 2 honeſt, 
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honeſt, and of good repute ) they might eaſily ſo con- 
ſpire and combine together, as to agree upon one Speech 
or Story : And ſometimes the Party producing them be. 
ing alſo preſent, through fear of the ſaid Pagy, they are 
apt to conceal the truth, which probably they would o- 
therwiſe confeſs, being that which chiefly makes againſt 
the ſaid Parties intention. The like may be faid of the 
Defendant. Therefore in all the Courts of the moſt Re- 
verend, the Arch-biſhop of Canterbury, the Regilter (who 
(a) Vide que 55 fworn to this purpoſe ) after the” Witneſles are Judici- 
now = > Ally produced and ſworn, in the preſence of the Adverſe 
Porx. proced. (a) Party, is wont to Interrogate , and Examine theſe 
ad wr pel ro Witneſſes ſeverally, by vertue of their TY- ( U I 
ments tejt4um. things, upon which they are produced ) in ſome fecret 
(vb) whef. place (b) all Perſons hep removed, and withdrawn , 


n 


89%. lie. A. eg eſpecially the reſt of the Witnelles, (whilſt the other are 
re teſt. p.912. Examining ) and alſo the Partics in Suit (c), and each of 
He. E. Bareol. their Sayings and Depoſitions, the Regiſter is to draw* in- 
mn |. nullum. to Writing, and read the ſame diſtinttly, to every Witneſs 


--—< +, ap ſeverally and apart; and Interrogate and Examine him, 
pra. cap. 74. and them reſpectively, whether there be any thing writ, 
zn fin. vide that is againſt, or contrary to his Mind : Ard it the Wit- 
Alciat.de teſt. neſs defire a correCtion-, amendment, addition, or ſub. 
na roorwn ſtraſtion in any thing, he ought immediately to do ir. 
Sreculatur £ie, Then the Regiſter ought to take care, that the Witnelles 

reſtific. Sex, Write their Names or uſual Mark to theſe their Depoſiti- 
wc trattand. ons, with their own hand, leſt the Regiſter, or any other 
werſ. licet as ſhould afterward vitiate this Depoſition in any particular, 
7 OY abi Which Examination being perfected by the Regiſter, the 
ſupra de teſt, Witneſs is to be brought to the Judge, before whom, in 
nts. the preſence of the ſaid Witneſs, the ſaid Regiſter 1s wont 
{4) Ratio pra- to read werhatim, this Depoſition of the Witneſs, (4) which 
Ts IE being read, the Judge is wont to Interrogate the Witneſs, 
Pirgempe quia WIELNET all things there writ, and read by the Regiſter, 
examinatio” Þ2 according to his mind and intention, and whether they 
cora'n Fud fiert Contain the whole truth of what he has to ſwear ; and 
preſumzrnr.Al- 1yhether he would have any thing elſe added to this his 
—_ _—_ Nepoſition, or ſubſtracted from it : For at the time of his 
esaly ubs /a- R2Perition before rhe Judge, the Witneſs may defire ( if 
gra. occaſion be ) to have all things by him depoſed, and = 
| y 
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by the Regiſter to be corrected, and blotted out, or any 
part of it : But if the Witneſs do there ratify, and approve 
before the Judge all things © writ, and read by the Re- 
giiter in manner aforefaid ; the Examination 1s then faid to 
be perfett and compleat. For the Examination, though 
taken by the Regiſter, and having all the gue Solemnities 
obſerved as aforeſaid ; yet if the faid Depoſition be not ac- 
knowledged and repeated before the Judge as above, it 
avails not. And it is to be obſerved, that not only the Re. 
giſter, ( at the time of writing the Depoſition of the Wir- 
nefles) but alſo the Judge himſelf, at the time of their 
Repetition, is wont often to admoniſh the Witneſſes the 


danger of perjury *, both to their Body and Soul, if they * memb. ul; 


ſhould depoſe in any thing againſt the truth. Let the Pro- 
ctor take heed, that the Articles or Politions, upon which 
the Witneſſes are produced, be not dubious or long, con- 


taining many and divers heads ; for then the Regiſters may fol. 150. 


very often and eaſily omit ſome particular Poſitions, and 
neceſſary Clauſes (at the time of Examination of theſe 
Witneiles) chiefly relating to - the Cauſe inſtirtuted : Which 
if they do, the Witneſies are eaſily deceived, in not depo- 
fing fully to the things contained in the Poſition, and the 
Party producing theſe Witneſſes, may be in danger of 
loſing the Cauſe, in regard that theſe Poſitions were 0- 
mitted. And ſeeing all Poſitions and Articles are uſually 
writ in Latine, ( by reaſon whereof, the Witnelles, eſpeci- 
ally Country-men, rarely underſtand them ) therefore it 
is very requiſite, that the Regiſter or Examiner, have a 
great care in Explaining and Declaring diſtinctly,and plain- 
ly to the Witnelſles, all and ſingular the Heads and Contents 
of theſe Articles and Poſitions. | The Proftors then had 
need be careful of putting theſe Articles into too elegant a 
ſtyle; for if they do, they will impoſe too ſevere and dith- 
cult a task upon ſome ( pretending ) Examiners, or Scrib- 
lers in the World. | 


118 


SECT. 4 


The Witneſſes not making a full Depoſition, or re- 


fuſing to. Anſwer to the Interrogatory, or other 


Matter on either Party when Examined. 


T. The Petition of the Proffor againſt them in this caſe. 
2. The Order of the Judge for a fuller Depoſition if need be. 


"He Depoſitions of your adverſaries Witneſſes being 
publiſhed, if theſe Witneſles anſwer not fully ro any 
Interrogatory by you Adminiſtred againſt them, or if it 
chance theſe Witnelies, at the time of their Examination 
upnn Int-rrogatories by you Adminiſtred as aforeſaid, do 
refuſe to anſwer to the ſame, or pretend that they are 
nat bound to anſwer to them : The Proctor Adminittring 
theſe Interrogatories, mutit alledge, that ſuch or ſuch Wit- 
neſs or Witnefſes produced on the adverſe part, have not 
anſwered fully, or not at all, to ſuch or ſuch Interrogato- 
ries by him Adminiſtred, referring himſelf to the faid De- 
poſitions and Interrogatories, and to the Law ; whereup- 
on he muſt defire they may be called to anſwer fully to 
the ſame. 

2. Then the Judge, if he be informed that they have 
not anſwered fully, and that the Interrogatories they have 
omitted ſo to anſwer to, are pertinent to the Cauſe, and 
ſuch ro whict: the Witnetles ought to anſwer, he may De- 
cree as 1s r2quelted ; or if he is not informed touching 
the ſame, he may Aſſign the next Court day to hear his 
pleag.ure upon 1t ; at which timezf he is informed the afore- 
ſaid an'wers are not full, he may Decree them to be cal- 
led to give fuller Depoſitions or Anſwers; or if he is 0- 
therwile informed, he may reject the Perition, either ta- 
Citely ( by proceeding to other things contrary to it ) or 
expr: ſly: And left rhis Petition be renewed again , be- 
fore this Decree be interpoſed, it will be requiſite that 
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the Proctor of the other Party deny thoſe things ſo al- 
ledged to be true, and alledge that this Petition ought 
not to be granted ; and if after that, the Judge do grant 
the aforeſaid Petition, the Proctor ſo denying it, may diſ- 
ſent and appeal from ſuch Decree as unjuſt. 


SECT. $8. 


The manner of producing the Witneſſes before 


Commiſſioners, and the whole Order and Me- 
thod of proceeding in order thereto, and after it 
is accepted of by them, 


T. The Cauſes why Commiſſions are granted ad partes, for 
Examining Witneſſes. 

2. How many fold Commiſſions may be ſaid to be. 

3. The manner of obtaining, executmg, and certifying the Com- 
miſſion, and the manner of Admomiſhing the Prottor of the 
Adverſe Party to be preſent. 

4. The manner of obtainmg the other ſort of Commiſſion, fer 
Examining Witneſſes within the furiſdifttion of the Fuage, 
and the Form of Proteſtation, made ( by the Proftor of 
the Adverſe Party ) at the time of granting the ſame, 
and the order of hu Adminiſtring Interrogatories. 

5. In __ Caſes, and when this Commiſſum may be re- 
newed. 

6. The manner of preſenting this Commiſſion to the Commiſſio» 
ners, and how accepted of, or undertaken by them. 

7. How proceeded upm, after the Execution of it is undertaken, 
if the Adverſe Party appear not. 

8. The Petition of the Prottor, who obtains this Commiſſion, if 
the Proftor of the Adwerſe Party, or his Subſtitute are 

eſent at the Execution of this Commiſſion ; alſo the tenar 
of ſuch Subſtitution. 

9. The Petition of the Principal Party, if he appear in Per- 
ſon, and nt by his Proffor, at the time of Executing this 
Commiſſion. 


H 4 To. The 


The Proiceof te PARTY, 


To. The manner of alledging the Contempt of the Commiſſio, 
mers, if they negleft or omit to tran[mit their proceedings, 
or tran/atons m the Premiſes. 

11. The manner of certifying the Judge (who grants this Coms- 
miſſion ) of the Execution of it. 

12. How this Commiſſion is to be exhibited, and opened before 

the Fudge who gramed it. 

FF may probably be objeCted againſt this method as 

L prepoſterous, in regard that what is here conſidered, 

as to the manner of obtaining Commiſſions, &c. For this 
purpoſe were only then to be conſidered, when the Let. 
ters Compulſaries were obtained for their appearance : 
Seeing that at the ſame time,theſe Commiſſions are alſo to be 
obtained:However my hopes is, that the miſtake is pardona- 
ble,being it produceth no great error,but may,lhope,render 
the matter more obvious to every capacity, than if it had 
been ſpoke of apart. The chief cauſes therefore of Com- 
miſſions, are the remoteneſs of the Witnetles, from the 
place of Judgment, their Inability of Body in reſpect of 

(a)W%eſemb pa- Age, or ſome accident, &c. in which Caſe, their Exami. 

rar. ff. de reſt. PArion is to be made, or brought abour, per ſubſidium (a) ju- 

”n. 5. p.911. 7is, by a ſupply of the Law. Alciatzrs ſhews the reaſon of 

lit. c. Specula» theſe Commiſlions to the full, in the place even now 

mg N.45. Quoted. | 

-—-mongd" 2. Commiſſions are many-fold, as Authors (6) obſerve : 

exam. at. es Thoſe here meant are of two forts, ( Scil.) the one of 

wbi. them being ſich, as doth immediately authorize the Com- 

(5) Gail. ” nuſſioners, ( that is, being the Witneſſes do dwell within 

9. 1oo, #11, "BE Juriſdiction of the Judge, who grants this Commiſſion) 

Ruland. de the other ſuch, as doth mediately authorize the Commil- 

commi, [ib, 1. {ioners, as where the Witneſſes live in another Juriſdifti- 

£.2.n-8.9. Ordo on; in this caſe the authority of that Judge where they 
re i live (c) mult be implored, before their Examination can 
antit.de inquiſ. be comp!eated ; and in this reſpect, it is a mediate au- 

thority, depending upon the will of anather ; which fort 

(c) Lanfr. de of Commiſſion, is called a Commiſſion {uh mugug Viciſſitun 

vet. dep.n. '% dinis chtentu. | | D IOSEO | 
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3. Sometimes it falls out, that divers Witneſſes of the 
Plaintiff or Defendant, Inhabit out of the Province of Can- 
terbury, ſo that they cannot be compelled to appear .be- 
fore the Judges of the ſaid Arch-biſhop, to give their 
Teſtimony ; becauſe no man is compelied to appear be- 
fore an Incompetent or untit Judge, ( that 1s, one having 


no authority to call him.) The Party who intends to nſe | 


the Teſtimony of theſe Witneſſes, muſt alledge to the Judge, 
that N. 2M. and O. are fit Witneſſes, and very necellary to 
prove the Contents of his Libel, or other Matters pro- 
pounded and given in on his part, and that they Inhabic in 
ſuch a Dioceſs, without the Province of Canterbury, by rea- 
ſon whereof they cannor be compelled to appear in this 
Court, to give their Teſtimony in this Cauſe; and here- 
upon, he muſt offer himſelf ready ro make Oath of it, ac- 
cording to the Information of his Client, which Informati- 
on he believes to be true; and therefore he muſt deſire a 
Commiſſion may be Decrted, in order to the enlarge- 
ment of their authority herein, (and as a ſapply of the 
Law) to the Reverend Father 2M. Biſhop of the ſaid Dio+ 
ceſs where the Witneſles Inhabit, and to N. his Vicar ge- 
neral, in Spiritual things, and Official principal, jointly 
and ſeverally ; and that they may be requeſted ( in ſup» 
ply of the Law as aforeſaid, & ſub mutue wiciſſitudinis ob+ 
tentu ) To compel the faid Witneſſes ro appear before 
them, or either of them, on ſich a day, and in ſuch a 
place, to give their Teſtimony in this Cauſe ; and in or- 
der hereunto; he muſt deſire that the Judge will pleaſe to 
grant his power and authority ( fo much as lyes in him ) 
to the ſaid Biſhop and his Official, jointly and ſeverally, 
to receive and examine the faid Witneſles, as alſo with a 
requiſition to deſire them, to Prorogue the day and place 
of Examination if need be, and that they may alſo be re- 
queſted to certifie and tranſmit ( to the (aid Judge in ſo re- 
queſting ) the Sayings and Depoſitions of the ſaid Witne(. 
ſes, and all the proceedings to be made, in and about 


* the ſame, on ſuch a day: Alfo the Prodtor thus deſiring 


this Commiſſion, muſt likewiſe deſire, that the Proftor of 
the Adverſe Party may be Admoniſhed to be preſent at 
the jine of Executing this Commiſſion, if- he thinks bim- 
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ſelf intereſſed in it. Whereupon the Judge Decrees this 
Petition of the Proftor, and Admoniſheth the Proftor of 
the Adverſe Party to be preſent, as is requeſted : And 
leſt the Term-Probatory ſhould be elapſed before this 
Commiſſion be Executed and returned ; the Judge doth al- 
ſo (ar the Petition of the faid Proftor , obtaining” this 
Commiſſion) Prorogue the Term-Probatory until the Court 
day —aggy the day Aſſigned for the tranſmitting of this 
miſſion. 

Now this Commiſſion is to be drawn to the aforeſaid 
elects reſpeCtively, and is to be preſented to the Biſhop, 
or his Vicar General, and is to be proceeded upon in all 
things, in the preſence of the Adverſe Party, like as 1s 
ſpoke before, where the Witneſſes are produced before the 
Judge ; or if the faid Party appear not, then they muſt 
proceed upon it in Penalty of ſuch his contempt for being 
abſent, as is ſpoke hereafter : And the like muſt be obſer- 
ved as to its certifying, and other things as is ſpoke after- 
wards. And it is to be noted, that if the Witnelles ( re- 
quired to give their Teſtimony, and to appear before the 
faid Lord Biſhop, or his Vicar, &c.) do refuſe to appear; 
may compel them, and Excommunicate them for their 
contempt : But in their Citation *, or Compulſorial De- 
crees for theſe Witneſſes to appear, they ought to make 


* mention of the dependance of the Suit in the Court, and 


before the Judge, who grants this Commiſſion, and that 
the ſaid Biſhop, or his Vicar do grant this Decree, up- 
on the requeſt of the faid Judge, as a ſupply of the 
Law, &c. 

4- Before the Term-Probatory is elapſed, as is before 
ſaid, the Proctor of the Plaintiff ( though he has already 
produced ſome Witneſles in Court, or though he has not 


yer produced any ) if he intends to make uſe of a Com- | 
miſſion, may requeſt the ſame on this manner ( Sl.) he' 


muſt alledge' to the Judge, that his Client hath ſeveral 
Witneſſes, ( very neceſſary to prove the Contents of the 
Eibel by him given into Court ) which are old and infirm, 
who ( by reaſon of the diſtance of the place, the badneſs 
of the way, eſpecially this Winter time, &c.) cannot con- 
yeniently appear at the Court, without vaſt charge = his 
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Client, and the peril and damage of the faid Witneſles ; 
Wherefore he mult deſire a Commiſſion may be Decreed, 
granting full Power to ſome honeſt men ( conſtitured in 
Eccleſiaitical Dignity, ) joyntly and feverally to fir in ſuch 
a place ( viz. ) in ſome Church or Conſiltory, ( in order 
to Examine the Witnetles, to be produced before them ) 
upon ſuch days, with Power ( if need be ) of Proroguing 
and continuing the days, and piace of Examination, ha» 
ving likewiſe ſome Notary Publick, who is indifterent to 
both Partizs : He mult alſo defire that ſome Term may be 
Aſſigned, againſt which theſe Commiſſioners may tranſmit 
this their Commiſſion, and the proceedings upon it; and 
likewiſe that the Term-Probatory may be Prorogued un- 
til the ſaid day fo Aſligned- for the tranſmitting the Com» 
miſſion, and that the Proctor of the Adverſe Party, may 
be admoniſhed to be there preſent, at the time of Execu- 
ting the ſaid Commiſſion. All which ſeveral Peririons, the 
Judge grants in expreſs words, in the preſence of the De- 
fendants Proctor, who diſſents from all and ſingular the 
premiſes, done as well by the Judge, as the Adverſe Par- 
ty, and proteſts concerning the Nullity of ſuch their do- 
ing, and of propounding or excepting againſt theſe Wit- 
nelies, their Depoſitions and Perſons, ( as well now as 
then, and then as now )) if in any thing they endeavour to 
depoſe againſt the Intention of his Client; whereupon he 
muſt deſire the ſaid Witneſſes may be examined upon ſuch 
Interrogatories as are to be annexed by him, or his Client 
to the Commuſſion, or are to be Adminiſtred to them on 
ſome of the days appointed for the Executing the faid 
Commiſſion before the Commiſſſoners ; and that they may 
render good and conciufive Cauſes ard Reaſons, ( for their 
knowledge) in their Depoſitions, or otherwiſe he muſt 
proteſt concerning the Nullity of this their Examination ; 
which Petition the Judge Decrees. In theſe days the Pro- 
Ctors are each of them wont to nominate Commiſſioners, 
out of which the Judge chuſeth four, ( vis. ) two out of 


thoſe four named by the one party, and two our of thoſe . 


four named by the other Party : But formerly the Judge 
( and not the Parties) was wont to nominate all the Come 
millioners, and then they were oftentimes Perſons inditfe- 
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rent to the Parties, though now it is otherwiſe; for the 
Parties having the naming of Commiſſioners, name only 
ſuch as are moſt like to befriend them in the matter, if 
it lye in their way ; ſo that commonly they cannot be ſaid 
to be Commiſſioners of the Judge, but of the Parties, and 
carry themſelves like Parties when the Witnefles are Exa- 
mined; and do oftentimes ſignify to the Parties the Depoſt- 
tions of the Witneſſes , before the Publication is made ; 
yea ſometimes before all the Witnefſces are produced. Alſo 
obſerve, that if the Proctor ( againſt whom this Commil- 
ſion is granted, ) intendeth not to be preſent at the time 
of Executing the fame, nor to adminiſter Interrogatonies, 
at that time of its expedition, he may give what Interroga- 
tories he hath a mind, to the Regiſter of the Judge ( who 
grants this Commiſſion ) and he ought to annex the ſame 
to the Commiſſion, and Seal the ſaid Commiſſion with the 
ſaid Interrogatories, with ſome Authentical Seal , fo that 
the ſaid Interrogatories may not bc read, * or looked into, 
cither by the Adverſe Party, or any other, until the faid 
Commiſſion be preſented before the Commiſſioners, and 
opened by them. Likewiſe obſerve, that though the De- 
fendant do cauſe any Interrogatories to 'be annexed ro the 
ſaid Commiſſion as aforeſaid ; yet may he if he will, ( eſpc- 


cially if he be preſent at the time of the Production of the 


Witneſſes ) either detratt from the faid Interrogatories fo 
annexed, or Miniſter the ſame, or any others before the 
Commiſſioners. And obſerve laſtly, that the faid Prote- 
ſtation of the Proctor of the Dcfendant, ( at the time of 
granting this Commiſſion ) is very neccllary; for if neither 
the Proctor, nor his Client, do take care to be preſent at 
the time of diſpatching this Commiſſion, and the Produdti- 


on of the Witneſſes, but that the Witneſſes are produced ; 


in their abſence, &c. I have heard ( faith Mr. Clarke ) 
from ſome Learned Men, and fo I have known it adjudg- 
ed, that the faid party could not in this caſe except a- 


gainſt theſe Witneſſes, ſo received in penalty of his con- - 


tempt or abſence; and therefore the ſaid Proteſtation, at 

the time of granting this Commiſſion, ( wiz. a diſſenting 

from all and ſingular the Premiſes, or matters done either 

by the Judge, or the Adverſe Party in and abant the _—— 
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and a proteſting the Nullity of the ſame, and of objecting 
4s well now as then, and then as now, againſt theſe Wit- 
neſles, their Depoſitions and Perſons) is very neceſlary, 
and hath the ſame force and effect, as a proteſtation made 
at the time of producing the Witneſſes. 

5. Sometimes it ſo falls out, that the Commiſſioners re- 
quelted ro accept the Execution of this Commiſſion, are 
not at leiſure to diſpatch the ſame, or if having underta- 
ken the Execution of it, yet for ſome lawful Cauſes, ei- 
ther concerning and relating to the Commiſſioners them- 
ſelves, or elſe the principal party, they cannot diſpatch 
the ſame within the time appointed; or if the Proceed- 
ings upon the Execution of this Commillion, cannot be 
tranſmitted upon the day Aſligned for that purpoſe : If 
theſe Cauſes be alledged by the Party obtaining this Com. 
miſſion, ard if the Commiſſioners do by their Letters, or 
otherwiſe ſignify to the Judge theſe Impediments , this 
Commiſſion is to be renewed, and the Term-Probatory is 
to be Prorogued as above, except that the Adverſe Party 
do alledge that theſe Cauſes are not true , and do offer 
to prove the contrary : But if he make default in the 
proof of that his Alledgment, he is not only to be Con- 
demned in Charges, but the Adverſe Party will alſo have 
reſtitution of him for ſuch hindrance : And on the contra- 
ry, if he prove what he alledgeth, he ſhall have his Char- 
ges, and the renewing of his Commiſſion muſt be denied 
the other Party : And obſerve , that Infinite Cauſes may 
be alledged, in order to the renewing of the Commiſſion, 
and the Proroguing the Term-Probatory, as the Plague, 
War, the Mandate of the Prince, ſome Arbitration, Impri- 
ſonment of the Party, Poverty, and the like : Which are 
left to the Arbitriment of a juſt Judge, except in thoſe 
Caſes where the Law expreſly forbids reſtitution to be 
made. 

6. Now the Party who intends to produce theſe Wit- 
neſſes, after he hath obtained the Commiſſion under the 


' Seal of the Judge who grants it, he muſt go or ſend to 


the Commiſſioners named therein , and muſt take care 
that they go to the place appointed, upon ſome day 
Aſſigned in the Commiſſion : Againſt which day the Wirt- 
neſles 
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neſſes which he intends to produce, are to be requeſted 
ro appear before the ſaid Commiſſioners, then ſitting 
with a Notary Publick ( requeited alſo for this purpoſe ) 
in a place Aſſigned in the Commiſſion , that-1s, in the 
Quire or Chancel of the Cathedral Church, or of a Pariſh 
Church. Ther the Proctor obtaining this Commillion, or 
his Client himſelf, or ſome Lawful. Subſtrate of the faid 
Proftor muſt fay as follows : On the behalf of the Official 


of the beautiful Court of Canterbury on the Arches, ( it he * 


be the Judge who grants this Commiſſion ; ) or, if the Com- 
miſſion be taken out of the Conrts of Audience or Preroga- 
tive )On the bebalf of the m»ft Rewirend Father in Chriſt, the Lexd 
Arch-biſhop of Canterbury ; 1 preſent unto you theſe Letters 
Commiſſional, together with the Libel, Matter, Allegation , or 
exceptions annexed ; and I deſire you will wuchſafe to: take upon 
you the Execution of this Commiſſion, and order that it may be 
proceeded upon according to the Vigour, Form, Temr, and effets 
of the ſame. Then the Commiſſioners taking this Com- 
miſſion into their hands, do deliver it to the Notary Pub- 
lick tobe read verbatim: Which being done, the Commiſlio« 
ners take npon them the Execution thereof, in theſe tol. 
lowing ( or the like) words : ( Scil. ) Out of the reverence 
we bear to the Arch-biſhop, &c. We take upon us the Execution 
of this Commiſſion, and do decree that it be proceeded upon accoy- 
ding to the Force, Form, Tenor, and effett of the ſame, and we 
do take this Notary Publick to be the Scribe or Writer of 
or As in this bebalf. Here the Commiſſioners ought to 
be admoniſhed to take care, what Notary Pubiick they 
take unto them in this aitair, (excepr it be the Regiſter 


of the Conrt, or ſom? other deputed by him ) for ſome- | 


timies the Party obtaining the Commiſſion, produceth a 


Notary Publick, who perhaps is a Friend to him, bur an {| 


Enemy to the Adverſe Party, and defires him to be accep- 
ted of; and therefore in all Commiiſions, there is power 
grven to the Commiſſioners, to take nnto them any Nota- 
ry Publick, who is indiiterent to the Parties. 

7. If the Original Prottor of the Party obtaining this 
Commiſſion be preſent, all things following ought to be 
diſpatched and done in his name, like as if the fa:d Pro- 
ctor were preſent before the Judge himſelf. But if theſe 
fangs 
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things following are to be done by the Subſtitute of the 
aid original Proctor, as it happens ſometimes ; then the 
faid Subiticute ought in the firit place to exhibit an Au- 
thentical Subſtitution granted him by. the faid original 
ProCtor, and make his part for the ſame : But if the things 
hereafter written, are to be done by the Plaintiff himſelf, 
then he ought to do them under a proteſtation of not re- 
voking the original Proctor, already Conſtituted by him 
or his Proxy, &c. For if the principal Party a&ts any 
thing in his own name, or obtains any Petitions of the 
Judge, if he does it not under ſuch a proteſtation of not 
revoking the Proftor already Conſtituted by him, the 
Mandate is revoked Ipſo fatto. Wherefore the Proftor 
appearing as aforeſaid, he muſt accuſe the Contumacy of 
M. the Proctor of the Adverſe Party, named in the faid 
Letters Commiſſional, and Judicially Admoniſhed to be 
preſent in this place on this day, to ſee certain Witneſſes 
produced and fworn on behalf of N. the Plaintiff, uporr 
the Libel annexed to the ſaid Commiſſion : Who being 
called, and taking no care to be preſent, he muſt deſire 
that he may be reputed Contumacious, and in penalty of 
ſich his Contempt, he muſt produce M. N. and O. as 
Witneſles to this his Libel, and defire they may be recei- 
ved, admitted, and have their Oath Adminiſtred. Then 
the Commiſſioners muſt cauſe the Proftor ofthe Defendant, 
to be publickly called three times ; and if neither the faid, 
Proctor, his Subſtituted, nor Client do appear, they muſt 
pronounce the ſaid Proftor Contumacious and in Penalty 
of ſuch contempt, they muſt admit the ſaid Witnefles, and 


Adminiſter them rheir Oath, as before, at the third Para- + Secunds (5 
graph of this Chapter. And afterward, the Notary pub- #erria dilatio 


lick muſt examin them ſecretly and ſeverally, in the pre- 
ſence of the Commiſſioners, or ſome one of them. Then 
the ſaid Proctor, ſo producing theſe Witneſles, if he hath 


permittitur 
ob. (uf 
fanboy pod 


guarta niſi cum 


more Witnelles ro produce, whom he hath requeſted to be ſolennitace le- 


preſent, if they come not he muſt alledge that P. .9. and gb. 
Alciat de teſt. 
Seftde atreſta. 


publicarione. f. 


R. were Witneſles, very neceſlary f for his Client to prove 
the Contents of the Libel,or matter annexed to the Commiſſi- 


on,and that they were requeſted toappear, on this day, and 7 50. Lav. de 
in this place to give their Teſtimony in this Cauſe, and that ref?.depo.r. 40. 
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macy of M. ( the Prottor of the adverſe party aforeſaid ) 
who was admoniſhed as before, and taketh no care to be 
preſent. And deſire he may be reputed Contumacious and 
in penalty of this his contumacy,he mutt deſire that the faid 
Witneſſes, may be compelled againſt ſuch a day, to give 
their Teſtimony ; then Oath being made of this, by theſfaid 
Proctor ( deſiring theſe Compullſaries) or by ſome ſpecial 
Meſſenger, appointed to make Faith, ( that the Wieneſſes 
were ſo requeſted ) and of the Truth of this Allegation ; 
the Commiſſioners muſt cauſe the aforeſaid Proctor, to be 
called again, three times, upon which if he appear not, 
they muft pronounce him Contumacious, and in Penalty 
of ſuch his-Contempt they muſt decree the ſaid Witneſles 
to be compelled to appear againſt ſuch a day. Then the 


Proctor of the Plaintitf ( leſt the days aſſigned in the Com- 


miſſion ſhould be elapſed before che Execution and certify- 
ing of theſe Letters Compulſaries ) muſt farther accuſe 
the Contumacy, of the Defendant his ProCtor, &c. and in' 
penalty thereof, he muſt defire the day and place ( for the 
further expedition of this Commiſſion ) to be continued , 
and prorogued until fuch a day and place : Upon which, 
the Commiſſioners ( after the faid Proctor, has been three 
times called as before ) do pronounce him Contumacious, 
as is deſired, and in penalty, &c. they prorogue the fur- 
ther expedition - of the Commiſſion, until ſuch a day (and 
ſuch hours. of the day, and to ſuch a place ) againſt which, 
the party requeſting this prorogation, believes it poſſible 
for him to get the ſaid Witneſſes ready to appear. For if 
this prorogation were not made, and that in penalty of the 
Contempt, of the adverſe party his Proctor ; the faid Pro» 
Ctor ( the days aſligned in the Commiſſion being elapſed ) 
would not be Contumacious, . for not appearing in the place 
and on the day, ſo prorogued, or continued ; whereas now 
if he appear not at that time ſo prorogued or continued , 
he becomes as contumacious, as if all things had been done 
on the days, and in the place limited in the Commiſſion. 
And obſerve that generally, nothing is to be requeſted by 
the Proctor (at whoſe Inſtance, this Commiſſion is granted,) 
nor 
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though their charges of Journey, &c. were offered, yet 
they refuſe to come : Wherefore he muſt accuſe the contu- 
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nor any thing to be decreed by the Commiſſioners, except 
it be ſo done, in penalty of che Contempt of the Proctor of 
the Adverſe Party, who 1s to be called, Accuſed, and Pro- 
nounced, contumacious in manner aforeſaid. 

8. If the Proctor of the Adverſe Party or his Subſtitute 
are preſent, at the time of diſpatching this Commiſſion ; 
the Proctor of the Plaintiff, muſt preſent the Commiſſion, 
and the Commiſſioners miiſt accept the Execution of ir, 
and do all things, in like manner, as was even now ſpoke ; 
and if this Proctor of his Adverſary, or his Lawful Subſtitute, 
( Exhibiting his Subſtitution in Writing under ſome Authen- 
tical Seal, or publick Inſtrument, or at the Act of Courr, 
of the Judge who grants this Commiſſion) do appear, the 
Witneſles are to be produced, and a Prorogation, or con» 
tinuance of the Cauſe or Commiſſion to be decreed, ( if 
upon jaſt Cauſes, it be requeſted by the Party obtaining 
the Commiſſion ) and all in ſingular the premilies, are to 
be diſpatched in his pretence, and he is to be Admoniſhed 
to be preſent, at the day and place fo Prorogued, and if 


he appears rot then, they may proceed in penalty of 


his contumacy : And if thele things are ſo done, in the pre- 
ſence-of the Proctor of the Adverle Patty, or his Subſtitute 
as 1s before ſaid ; the ſaid Proctor, or Subſtitute ought to 
proteſt, and dillent, like asthe principal Party doth, when 
the premiſſes are diſpatched in his preſence, of which, in 
the following number. Now it is requiſite we know how 
this Proctor muſt be Subſtituted ; ſeeing we faid before , 
that in every Proxy, or Mandate, given by the Client, 
there is Power given tothe Proctor, to Subſtitute arother in 
his ſtead, ſo often as he chanceth to be abſent. Therefore 
the Proctors, as well of the Plaintiff, as of the Defendant; 
(if they are not conducted by their Clients to be preſent 
at the Execution of the Commiſſion, ) are wont to Sub- 
ſtitute in their ſtead, one or more Notaries, or Litterate 
Perfons, reſiding in thoſe parts, where the Commiſſion is 
to be Executed, to act and do all things neceſfary ( for 
the {aid Proctor ) in and 4bout the expedition of the ſaid 
Commiſſion, and what the faid Proftor may or can do, if 
he were preſent in perſon : And in this Subſtitution, he 
ought to atd, rhat he is ready to tatifie and confirm what 
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do aſlign according to their Pleaſure, having reſpect to 


ſocver his ſaid Subſtitute ſhall do in the premiſes ; and this 
Subſtiration ought to be Sealed with an Aurhentical Seal, 
and delivered to the Party fo Subltituted, with Inſtructions 
and Interrogatories,requiſit in theſe caſes ; And here it is to 
be noted,that if neither the Original Proctor of the Adverſe 
Party, nor the Party himſelf be preſent, at the time of the 
expedition of the ſaid Commiſſion, bur ſome other who pre- 
tends himſelf to be a Subſtitute of the ſaid ProCtor, and 
who exhibits a Subſtituticn, in the name of the Defendants 
Prottor ; it is very requiſite, that the Proctor of the Plain- 
titf take diligent heed, that the ſaid Subſtitution be Au- 
thentick, and ſufficient, for otherways all things done in 
the preſence of ſuch ſuppoſed or Unlawful Subſtitute, are 
void in Law and do not prejudice the Defendant, nor ad- 
vantage the Plaintiff. 

9. But if neither the Proctor of the Defendant, nor his 
Subſtitute are preſent, at the time of Execuring the afore- 
faid Commiſſion , bur the principal Party himſelf, ( to 


whom perhaps his Proctor has ſent Interrogatories, to be 


Adminitred to the faid Witneſles of his Adverſary ) then 
muſt the faid Party, ( under Proteſtation of not revoking 
the Proctor already by him conſtituted in the Cauſe ) dif. 
ſent as above, at the production and iwearing of the Wit- 


nefſes, and then Adminiſter his Interrozatories, if he has# 
any ready, or which are annexed to tlie Commulſion ; or | 


elſe he mult defire a Term may be aſſigned him,to Admini. 
ſter the ſame : Which Term or Time, the Commiſſioners 


the number of Witnelics, and the weighrineſs of the Cauſe; 
bur the Party thus appearing, had nezcd be cautions how 
mention is made of this his Petition in the Atts of Courrt;that 
i8,that it was made under {ici a Proteitation,of not revoke. 


ing his atorcfatd Proftor ; neither let him diflent from any 
Petition of t12 Adverlary, except under that Proteſtation, 
ett (as 1s faid above ) he ſeem to revoke the Proctor 
already conitituted by kim ; the Witnelies are to be Ex 
amined as before. | 

10. Now although in every Committion, granted to re- 
mote parts,for *1e Examination of Witneiles,2 certain day #8 
allignedto th2 Commiſſioners, for tho rranſmirting their pro- 
ceedings? 


PART.III. Ecclefraſtical Courts. 


CEE EEIE—_—_  — 


I3T 


ceedings as above;yet if the Commiſlioners,take not care to 
tranſmit this their proceedings, upon the day aſfligned them 
for that purpoſe, they cannor, or ( at leaſt are not wont ) 
to be Excommunicate ; therefore in this caſe, the Proftor, 
who obtains the Commiſſion,(leſt his Term-Probatory ſhould 
be elapſed before the ſaid proceedings be tranſmitted ) 
may alledge the not Tranſmiſſion of it, to this following 
purpoſe, ( Scil. ) he muſt alledge that his Client, at a con- 
venient time and place, took out a Commiſſion to remote 
parts, in order to Examin Witneſfles,&cand that it was duly 
preſented to the Commiſſioners, named therein, and by 
them accepted, and diſpatched according to the contents 
thereof, and that the ſaid Commiſſioners, at leaſt N. their 
Notary publick, whom they rook unto them upon thisac- 
count,takes no care to Tranſmit their proceedings thereup- 
on, though duly requeſted thereto, and upon the premilles, 
he muſt offer himſelf ready to make Faith, and Proof; and 
deſire the Judge his decree, to call them to Anſwer in a 
Cauſe of Contempt, or to anſwer Articles relating to their 
Contempt, and alſo defire that his Term-Probatory may be 
Prorogued, until ſome further convenient day. This Peti- 
tion (if the Proctor makes Faith of the Truth of it, ) 


the Judge is wont to grant, appointing a competent time, 


as well tor the appearance of the Commiſſioners, as alſo for 
the Prorogation of the Term-Probatory : Except the Ad- 
verſe Party deny this Allegation, and do alledge, and take 
upon him to prove the contrary : Who if he make default 
in the Proof thereof,not only thoſe things(fo requeſted by his 
Adverſary ) are to be granted, but he 1s likewiſe to be con- 
demned in Charges for retarding the proceedings. And 
oblerve that in theſe accidents, it 1s not required that there 
be fall and exact Proof, but the Judges are wont to decree 
the Petition, upon the bare Oath of the Proctor ; ſo as it ap- 
pear by the relation of the Regilter, that the Commiſſion 
was duly extracted : And this Oath muſt be taken not de 
v2ritate, ( as tothe politive Truth of the matter) but de cre- 
dulitate, ( as to the Proctors belief) according to the infor- 
mation given him, which he believes to be true, (viz.) that 
the ſaid Commiſſion has not been preſented, or certified to 


A the Judge. Therefore that the Commiſſioners may avoid 
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this trouble, let them take care to ſignify to the Judge 
( who grants this Commiſſion ) by their Letters nuſlive, 
the reaſons why they could not Tranimit this Commiſſion, 
on the day aſligned for this purpoſe. 

11. This Commiſſion being Excuted the Notary publick 
who was made choice of, to exhibir, and diſparch theaid 
Commiſſion, ought to draw a certain Certiticate or pyb- 
lick Inſtrument, in the name of the Commiſſioners and di- 
rect the ſame to the Judge who granteth this Commiſſion ; 
and in this Certificate, not only the Depoſitions of the Wit- 
netſes ( and all things atted and done by vertue of the 
ſaid Commiſſion ) are to be inſcribed or inſerted, but alſo 
the ſaid Letters Commiſſional, the Interrogatories Admi- 
niſtred by the adverſe Party, and the Subſtitutions (if any 
were exhibited ) are to be annexed to the ſaid Certificate, 
and then the Certificate, ought ſo to be Sealed with ſome 
Authentical Seal, that it may neither be looked into, read, 
or altered in any particular : But the Notary ought to Sub- 
ſcribe this Certificate with his hand, and Seal it with his 
Notaries Seal ; and it is likewiſe neceflary, that the ſaid 


Notary do take care, that each leaf of the Depolitions be 


Subſcribed, not only by the Witnefles, but alſo by the Com- 


miſſioners ; for I have ſeen it objected ( faich Mr. Clark ) F 


that tlie Notary hath corruptly Tranſcribed the Depoſiti- 
y pLy [ 


ons of the ſaid Witnelles, and likewite ſometimes the Wit- 8 


nefles have faid they have not depoſed fo as 1s contained | 


in the faid proceedings ſo Tranſmitted : Which if they ſhou!d 


chance to ſay, when the Depoſitions are Subſcribed in man- 


ner as aforeſaid, they may eaſily be convinced. 


12. You have now heard how this Commiſſion 1s to be | 
certified, &c. And ſeeing it is faid to be necetlary for the F 


Notary publick, to take care to Subſcribe every leaf of 
the Depotitions, it is likewiſe equally neceilary tor the ſame 


reaſons, that the Notary pubiick Tranmir the Original De. F 


politions themſ=ives ; for otherways ( though all things | 


l #67 


were done, in manner as above ) yet in tie Tranſcribing B 


or Copying of them, tieſs Depoſitions are wont to be 
Copyed or Tranimitted corriptiy, or ac lealt not fo ex- 
actly as they ought. Bur if the Notary ptibiick, doth not 


Tranlinit the Original! Depoirttons, but Copies, he ought Y 


0 


o be Þ 
- the F 
if of £ 
ame 
| De-| 
ings Þ 
ibing Þ 


oO be 
0 CN- 


114 not F 
2ught 
0 


PART.I[L. Eccleſiaſtical Courts. 


TIN: 


to take diligent heed, that the Originals be kept ſafe in his 
cuſtody, fo that if any ſcruple ariſe, touching the Truth or 
Falſhood of the proceedings fo Tranſmitted, it may eaſi- 
Iy be decided by exhibiting the Originals. And from the 
aforeſaid Cauſes, eſpecially to avoid fraud, ( at leaſt the 
ſuſpicion of fraud) it is very neceſflary that in the Com- 
miſſions for Examining the Witnefles the Commiſſioners be 
Admonihed, to Tranſmit the Original Acts and Depoſitt- 
ons. Which being/done,and being Tranſmitted in the Form of 
a publick Inſtrument as is ſaid above, the Proftor who ob- 
taineth the Commiſſion, ( if the Notary publick who dil- 
patched the fame is not preſent, ) he may procure any 0- 
ther Notary publick, to exhibit this proceeding, upon the 
Examination of the Witneſſes, on behalf of the Scribe 
or Writer of the Ads of the faid Commiſſioners , &c. 
And then the Proctors muſt joyntly exhibit the ſaid pro- 
ceedings, in as much, as they make for their parts, or 
the Intereſt of their Clients : Yet the Proftor of the Defen- 
dant, (immediately upon the Judge his accepting the faid 
proceedings ) mult proteſt, as tothe nullity of all the pro- 
ceedings, and of excepting againſt the ſame, if they make 
in any thing againſt his Client. Bur the Proftor who ob- 
tained this Commiſſion , may upon the ſame day, defire 
publication of the Witnefles or may defer publication of 
them, until he be compelled to requeſt ir, by the ad+ 
verſe Party, defiring a concluſion in the Cauſe or Ats 
preparatory thereto, ( wiz.) a Term to propound all 
Acts, &c. in plenary Cauſes, and to hear Sentence, in 
Summary Cauſes; {and in all things elſe it muſt be pro- 


ceeded in, as when the Witnelles are produced befare 
the Judge. 
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SECT. 6: 


Of the Publiſhing of the Atteſts or Depoſitions of 
the Witneſſes and the producing more Wit- 
neſſes ; together with Exceptions Replicati- 
ons, &c. 


1. How and when the Depoſitions of the IWitneſſes are publiſhed 
and how the adverſe Party doth proteſt againſt the ſame. 

2. How and in what caſes the Plamtiff may upm the ſame 
matter produce Witneſſes after publication, and when he 1s 

obibited ſo to do. 

3. The manner of renouncing the Term-Probatory and how it 
accurs to the other Party. 

4- The manner of Corroborating the Plaintiffs Witneſſes, and 
when it may be done. 

5. The manner of Excepting againſt the Witneſſes of the Plain- 
a, and how many fold theſe Exceptions may be ſaid 
to be. 

6. By whom theſe Exceptions ought to be given into Court, 
( Scil. ) the Defendant himſelf, and the reaſon for ſuch 

attice. 

7. What remedy the Witneſſes may have, if they are defamed 
by theſe Exceptions. 

8. Of Replications to theſe Exceptions what they are, and their 
manner and form. 

9. Why other and further delays or liberty of Exceptions are not 
permitted except in ſome caſes. Avid when and in what 
maner the Defendant may by way of Duplication , 

| CO? the Perſons and Sayings of his exceptive Wit- 
neſſes. 


- TF the Proctor of the Plaintiff, believes that he has ſuffici- 


ently proved the intention of his Client, and intends to { 


produce no more Witneſſes, he muſt requeſt the Judge, 
tnat he will pleaſe to publiſh the Depoſitions of the Wit- 


neſles, produced on his part, and decree Copies thereof | 
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to his Client : Which the Judge } accordingly doth. Then t Fudex vo/ens 
the Defendant if be has any matter to propound which is atteſt, publi- 
direCtly contrary, he muſt difſent from the publication of *7* £4175 ct- 
theſe Witneſles, * and proteſt that he is not informed whar one gms 
the Witnelſes already Produced, and Examined have depot- pang Too F4 
ed : For if he does not-ſo dillent and proteſt, and doth after. ende. Alcaar. 
ward give ina contrary matter, if the Plaintiff doth object ae teſt. Seft. de 
that he hath been informed of the Depoſitions of the Wit. 9 Publica, 
neſles, this matrer is not to be admitted, becauſe it is pre- —_— f ay 
ſumed, that by propounding this matter, he hath been in- ls. B: aw; 
formed of the Depoſitions of the Witnetles, of lis Adver- Sect. /atx. per 
fary, and hath thereby loſt the benefit of a Contrary de- dift. C. cum Ve» 
fence ; whereas on the contr.ry, if the aforeſaid protelita- niſſene. Jouck, 
tion be made, then any conciulive and pertinent matter CN oY 
may be admitted, though it be directly contrary to the * Rerzo hryus 
propoſitions, upon which the Witnetles were Produced proteſtationis 
Sworn and Examined, and whoſe Depoſitions are publiſhed nadiear a> At 
as 1s aforeſaid : Except the other Party, alledge and prove = - 1 [Sell 
that the Party propounding this matter ( notwithſtanding jd ye "fo 
the aforeſaid proteitation ) is informed of the Depoſitions 151. © Weſ 
of the Witnetles : And to prove this he may compe! the faid emb. ubi ſupra. 
Proctor of the Defendant, «© or the Defendant hunſelf, who n. 6.p.916. al 
propounds this matter, or both of them ) to Swear, har Oe 
they are not informed of the Depoſitions of the Witnelles, forma ana 
of the adveriary, cither by themteives or any other : And teſtum,ub.pro- 
the Judge likewiſe in this controverſy ( if ir be requeſted ref, 8. 2.909 
of him ) is wont to ak the Regilter, whether he or any 2 F as 
cf his Clarks, writ out any Copics of the Depo.itions of +1 pw 4 
the Witneſies, and ever gave them to the :dverſe Partv teſt dep. Me ſx 
his Proctor, or Sollic.tor : Ard if the Party propoundir's Sect. fervata 
this contrary matter in the Yremilles, can "a way = deb ſolenmtate, 
convinced of having been iniormed of the Depoſitions as a- pang. 
forefaid then the ſame matter ought not to be reject _—_ 
ed. But becaule ſomerimes aſter the aforeſaid Oath is £m. 33. &. 
taken, and the faid matter is admitted, the Party thus 3% 39: 976. 
propounding dork procure Copies of the Witnefles of his ape gc 
Adverfary, and by this means, informs himſelf of the De- — wn 
poſitions of the ſaid Wirnelics, and upon the ſaid contrary 14s bod. m.42. 
matter, endeavours to proCcuce Witrelles. If the Prexttor 

of the Plainritt, doth tuſpect the Deſendant in the premiſles, 

i 4 he 
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he may deſire the ſaid Oath to be Adminiſtred again, at the 
time of producing the Defendants Witneſſes, upon the ſaid 
matter:And then if the Proctor doth not purge the premilles 
by his oath, or if he is convict herein, the faid Witneſles 
are tobe repelled thongh the ſaid mattzr were admitted, 
and a Term Aſſigned for proving the ſame. 
® Laf. c. quo= 2, If the Plaintiff, or Defendant ( who when * he ex- 
rk DS cepts is made Plaintiff ) produce Witneſles, and get their 
ms. Inſt. de De : - - - 
Atinextſju- Depoſitions publiſhed, and are inſtructed what the faid 
pereſt,n.11. Depoſitions are, yet if aſter the ſaid publication, and ſuch 
Gal. 2.06/81. their information of the Depoſitions f, other Wirneſles very 
- - FO 4 neceſſary on their parts come to their knowledge, ( the 
reſt. dep.n. 34, Matter remaining wiole *,that is,before the Cauſe be con- 
37.5 m. n.42. cluded ) if they are preſent in Court, they may produce 
verſic. Aliud them, and they are to be received, and admitted. But if 
ſubpungo. theſe new Witneſſes refuſe to appear unleſs they be com- 
OD += pelled; the principal Party himſelf, and not his Proctor 
ur eſſe con» . / hv 
trarium eixque ( for his Proctor, in his general mandate hath no mandate 
notantur in cap tO do the matters following ) muſt appear in Court, and 
de Litts con- alledge that ( without any d2fign of revoking the Proctor, 
Is already by him conftitnted M. N. and O. are Witneſſes 
is eur,an- Very necellary to prove the contents of the Libel on his 
te litrs conteſt- Part, and thar he was informed that they were ſich, only 
at. © anuihs fince the publication of the Witretles aiready produced on 
fic eftrmarur his part, in this Cauſe, and not before : And upon the pre- 
one ed gr mifes he mnt otier himſelf ready to make proof, and there» 
—wk a4, fore defire thoſe Witnelles, fo preſent in Court ( which he 
© {mi falor ) there prodnc2th ) may be received ard admitted, and 
3tz intenditur that they may have their Oath Admuniſtred, to depoſe faith- 
+ $ 16.965 fnlly upon the contents of the Libel, already given into 
op ye Court by him : Or if the Witneſſs ( being requeſted ro 
n1,2.3,4,5. be preſent ) do not come, he mult alledge that theſe Wit- 
fſalem aparte nelies were requeſted to appear on this day in this place, 
Actor:s ſed a- to the eliect aforeſaid, and that he oftered them their Jour- 
parte Ret [atiſ- n-1y Charges : And upon the premiſſes, he muſt likewiſe 


«tionem at= for himſelf ready to make proof, and mit defire, that 
tendimus. 


theſe Wirneſf?zs, may be compelled to appear upon fiicha | 
day, to give their Teſtimony, ec. then the Jidge ( unleſs 

the adverie Party do all-dge, that he is informed that the } 
Party dcliring theſe new Witnefles ta be admitted, had F 


ſong 
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ſome knowledge or probable notice of them, before the o- 
ther Witnelles, already Examined were publiſhed, or that 
the Cauſe in which ſuch admiſſion of the Witnelies 1s re- 
queſted isof thar nature, that they are not to be admitted ) 
ought to admit them, if they be preſent in Court, or elſe 
he ought to Decree thzm to be compelled to appear if they 
are abſent, proof being firit made, by the ſaid Party |_ fo 
deſiring them to be admitted, } that the faid Witnelles are 
necellary, and that he knew not they were ſo necellary, 
only ſince the publication of the former Witneſles ; as alſo 
that the ſaid Witnelles were requeſted to come, and had 
their Charges offered them. Upon which, the other Party 
diflents from the premilies, and proteſteth as to the Nullity 
of the ſaid Proctor or principal Party, and alledgeth that 
it is no concluſive Perition in Law, and therefore ought not 
to be granted, and that the publication of the Witneſles, 
already made by the adverſe Party, and the information 
he hath had of what is already depoſed, are reaſons ſuf- 
ficient, why the ſaid Petition ought not to be granted, and 
that there is great ſuſpicion of Subornation of Witneſles , 
referring himſelf to the Law, and the Afts of Court. Now 
in ſome cafes, it may neceſlarily be concluded, that the 
Party ( who deſires theſe Witnelſes to be thus produced ) 
muſt know before of theſe Witnelſes he now defires to pro- 
duce : As in a Teſtamentary Cauſe, when the Witneſles 
already produced do depoſe that the Party deſiring to pro- 
duce theſe Witneſſes, was preſent ( at the time of making 
che Will ) together with theſe Witneſſes, whom he pre- 
tends are but lately come to his knowledge. Likewiſe ina 
Cauſe of defamation, if the firſt Witnefles do depoſe, that 
the words defamatory, were ſpoke in the preſence of the 
Plainritf and thoſe Witneſſes, ( whom he deſires to produce 
anew ) and fo inall other the like cafes ; and this pro- 
bable know!edge is ſufficient ro hinder the aforeſaid Wit- 
nelles ſo as no new Witneſſes are to be admitted, unleſs that 
Party, fo deſiring this new produCtion of Witneſſes do by 
bis Oath make clear this his knowledge, cr the vehement 
preſumption of his knowledge, by Swearing exprefly, that 
he ſaw not theſe Witnetles, or did not call to mind, until 
after the other Wineſſes were produced, and their Depo- 
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ſitions publiſhed ) that theſe Witneſles were ſo preſent. For 
in a Teſtamentary cauſe, it might fo fall out, ( as ſome 
times it doth ) that ſome of the Witneſſes might be in the 
next room,or liſtening through the ſeiling,&c. to hear what 
is done by the Teſtator, about the condition of his Will : 
And though perhaps the Witneſſes already produced might 
ſee or know that the ſaid Witneſſes were ſo liſtening, yer 
the Party ſo endeavouring to produce new Witneſles as a- 
foreſaid, might not ſee, nor know that they were (o li- 
ſtning. Alſo in a Cauſe of defamation, if the defamatory 
words mentioned jn the Libel, were uttered in ſome pub- 
lick place, ( as the Church, or Street where People are for 
the moſt part converſant) it may often ſo fall out, that the 
People paſling by may hear and note theſe words, and the 
Witnefles already produced as is aforeſaid, might likewiſe 
ſee theſe perſons ſo paſſing by, and fo conſequently might 
depoſe that they were preſent, though the principal Party 
( being probably ſtirred up to Anger by theſe defamatory 
words ) might not ſee theſe Witneſſes : And to theſe may 
alſo be added, that if theſe words were uttered many 
months before the action was begun, the Plaintiff may pro- 
bably have forgot all the Witneſſes that were preſent, though 
he ſaw them then ; and he may now call to mind what Wit- 
nefies were preſent, becauſe the Witnefles already produ- 
ced by him, have depoſed that they were preſent : Bur the 
Plaintiff as is ſaid above, ought expreſly to Swear ( if his 
adverſary urge it upon the premiſes, becauſe ( as was even 
now ſaid ) his knowlzdee in the premiſlles is preſumed. 

3. Now if the Party who hath a Term-Probatory Aſſign- 
ed, believeth ( before this Term-Probatory is elapſed ) that 
he hath proved his intention ſufficiently, he may renounce 
this Term-Probatory, and not only deſire the Depoſitions 
of the Witneſles to be publiſhed, but alſo he may deſire a 
Term may be Afigned to hear Sentence in Summary Cau- 
ſes, and to propound all As, &c. in Plenary Cauſes re- 
ſpectively, and get a concluſion in the Cauſe, if nothing be 
propounded by his adverſary : Though it is otherways, if 


your adverſary in that time ( fo Aſſigned for your 'Lerm- # 
Probatory ) or on any.other day, betore. you renounce this þ 
Term-Probatory, do accept this your 'Lerm-Probatory ; | 


and 


G 
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and does proteſt to uſe the fame, for in this caſe, though 
|. the Party who had this Term-Probatory Aﬀigned him, may 
- requeſt publication of the Witnefles by him produced, yet 
he cannot, whileſt this Term depends ( which is common 
t to both Parties ) obtain an aſfſignation to hear Sentence, 7 Mm. Inſt.ge 
or to propound all Ats, &c. in prejudice of his adverſary, 5, y-— 
who requires the ſame right ( by accepting the Term-Pro- ;2a9; n. 3.Len. 
batory of his Adverſary ) as if the Term had been appoin- de dilation-n,6, 
ted abſolutely to him, to prove any matter, and were yet 
in dependance ; and admit that Party, who ( as is afore- 
ſaid ) did proteſt to uſe the Term-Probatory of his Adver- 
ſary, do propound, or prove nothing at all during the faid 
Term, yet may he after it is elapſed, propound and prove 
any matter whatever. But enquire, whether the ſaid Par- 
ty ſo hindering his Adverſary by his faid proteſtation, may 
not very deſervedly be condemned in Charges, for retard- 
ing the proceedings : I think he ought ( faith Mr. Clarke ) 
if he proves nothing, 
| 4. The Plaintiff alſo may propound any corroborative 
- {| matter, ( on behalf of his Witneſles already produced ) in 
that day or Term Aſſigned to the Defendant, to prove his ; 
exceptions, and ſo be may uſe the Term * of his Adverſary * Lanfran. ubi 
| ( as is faid above, /) and may confirm the Perſons ot Depo-/# " 
ſitions of his Probatory Witneſles ; or he may defer it, un- 
til the Term ( Aſſigned to the Defendant to prove his ex- 
s | Ceptions) be elapſed : And then if he diſſents from the pub- 


yo ITT 


ul lication of his Adverfaries Witneſſes, and proteſteth that he 
| is not informed of their Depoſitions, &c. he may propound 

FE a matter, corroborating as well the Depoſitions, as the 
it Perlons of his Witneſſes, and obtain a Term-Probatory, in 
e order to the proof of it. Likewiſe, if the Plaintiff has pro- 
ng duced two or more Witnelles to prove his Libel ; and after- 
a wards the Defendant, by way of exception doth blaſt or 

ww incommode the ſaid Witneſſes, or ſome of them at leaſt, fo 
wh that there are not two left, which are of Credit, and do 
be concord in their Depoſitions : Then if theſe Witnefles are 
if | defamed by ſich Exceptions, ( whereas it doth not appear, 

mn. } Chat the Party producing them had any knowledge or ſuf- 
his 4 Picion of their being ſuch Perſons, ſeeing all men are pre. 


ſumed honeſt, until the contrary appear ) rhe faid Party 
, he whoſe 
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whoſe Witneſſes are defamed, may either Corroborate his 

former Witneſles, or he may produce any other Witneſles 

whatſoever [ diretly ] upon his Libel, as if none had been 

+ Lanfranc.de already produced. For the Laws fay, that two Witnelfes 
eeſt. dep. n-25. do make ſufficient proof; f and therefore the Plaintitt by 
ſeq producing two Witneſſes, may probably make them ſerve. 

5. We come now to the manner and method obſerved 

in excepting or reproving Witneſſes ; and this is done ei- 

* Alciar de teſt. ther againit tneir Depoſitions or Perſons, and may be done 
Fo. 151. Lavf. * either before or after the Depoſitions of the Witnelles are 
ng publiſhed. Theſe fort of Exceptions, ſeem to me to be thoſe 
* Which were called Peremptory Exceptionsin the foregoing 

(a) He excep- diviſion;under theſe are alſo comprehended[Replications,Cc. 
Fion. ſumuntur ir; this place is ſpoke of the Exceptions,(a)urged againſt the 
. Witnelles ofthe Plaintiff, and this is done two ways, in ge- 
litate diftorum neral, and in ſpecial. 1. In general : As when the Defen- 
4 forma ex- dant hath no particular exceptions to propound in Writ- 
aminationes. ing to hinder the concluſion in the Cauſe, or he may by 
' de quibus We- go (b) of Mouth, to be inſerted into the Court Acts, ex- 
, cept againſt the Witneſſes, produced on his Adverſaries 
teſt. n.7. ſpecul. part, that they are various, wavering in their Depoſitions 


intimate Friends to the Party producing them, and Enemies 
Excep. n.11.ſi( d) to the Party againſt whom they are produced ; that 
proponatur per they are aſfeCtionate, partial and as it were concerned 
modum excep- upon the account the Party for whom they are produced ; 
#ionis ſuffcit of an ill fame, Vicious, Poor Indigent and of Conſanguini- 


_ $9997 = ty, or Affinity, or Domeſticks, and kept within the Fami- 


(c) Quando te- Iy of the ſaid Party. producing them : And are cloathed, 
ſtis fingularis and receive a ſtipend by the faid Party, and laſtly, ſuch to 
dicitur Lanfr. whom no credit is to be given : Which allegation the Par- 
_ = 2® ty ſo excepting, mult put, and defireto be admitted : Then 
(d) Que Cauſe fe other Party muſt proteſt, that the ſaid allegations fo 
repellunt made hy N. are falſe, and muſt proteſt of the generality, 
tejtem a teſti- undue ſpecification, the inepritude, the Nullity and the in- 
06 conciudency of theſe exceptions, and alledge,that the ſame 
wr fora -"* ought not to be admitted, and therefore defire they may 
mero 54. ad Þ® rejected : And all things being ſo done, by the Party 
"um. 95. - excepting and by the other Party dillenting ; the Judge 

doth 


& 6. Þ® ÞF H MOAOOeDE YN DP IO ES 


bs C7? UI DP Www WW We 9 


PART. ll. Ecclefiaſtical Courts. _—_ 


doth admit theſe exceptions, ſo far as by Law they are to 

be admirted, and then if it is requeſted of the Proctor of 

the Adverſe Party, the Judge is wont to Aſſign the Party 
propounding theſe exceptions, a Term-Probatory, to prove 

theſe exceptions, and alſo a Term to ſpecifie theſe general 

Exceptions ; it may alſo be Decreed ( though it is rarely 

practiſed ) for the principal Parry to anſwer to theſe ge- 

neral Exceptions; at leaſt if the Proctor propounding them, 

take his Oath that he believes, he may be relieved in any 

part of them, by the anſwer of the principal Party or the 

Adverſary himſelf ; Bur if che Plaintiff believe, that the 

Defendant has propounded theſe general Exceptions, with 

an intent, unjuſtly to deferr the Sute, and to hinder a con- 

cluſion in the Cauſe, he may ( before theſe Exceptions 

are admitted ) defire that the Oath of Calumny may be 
Adminiſtred to the Defendant ſo excepring : In which caſe, 

the Act of Courr or Allegation of the Plaintiff N; who dif- 

ſents ( from the Petition made by the excepting, and re- 

queſting the anſwer of the Plaintiff to his exceptions ) and 

proteſts of the Nullity of ſach Allegation, and of taking 

his Oath, to obſerve on his part, all and ſingular the heads, 

contained in the Oath of Calumny, and defiring, that the 

ſaid Oath of Calumny may be taken by the Adverſe Party. 

And if the ſaid Defendant or Party excepting do refuſe, or 

at leaſt do not take the ſaid Oath, then the Judge ought 

not to admit but reject this Allegation f expreſly, or taCit- +Lanfr.de reſt, 
ly, proceeding to a concluſion in the Cauſe, or ſome other dep. n. 43.Sezs. 
Act contrary to this admiſſion of the matter, if it be re- Qzero num- 
queſted ; and if theſe general Exceptions are admitted , _- poſt pub- 
and a Term-Probatory is given ; though the Party pro- yaa —_ 
pounding theſe general Exceptions, do afterward, ( either poſſme contra 
whilett the Term-Probatory aforeſaid depends, or after it per/onas teſti- 
is elapſed ) propound more ſpecial Exceptions, or declara- /, fi juravit 
tions of theſe general Exceptions, yet a new Term-Pro- /;" aver. 
batory is not to be given, as is ſaid afterward,when we ſhew EY [; —— 
What the Term to propound all Acts is. But here it is to cipiens ofponie 
be noted, that fo often as any matter or Allegation is given contra perſonas 
in, the Proctor of the Adverſe Party, if he cannot take the *9f- tempore 
Oath of Calumny as above ; yet he may rake this follow. "mmm 
ing Oath ( Sci. ) that in propounding this matter or Al- 
legatio:1 


flntionts 
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legation, he doth it not out of a malicious Mind nor unjuſt- 
ly to defer the Sute ; and that he believes his Client can 
prove the ſame : Which Oath if he takes, the ſaid matter 
1s to be admitted, fo as it be otherways concluding. 2. 
Exceptions in ſpecial, are thoſe which are propounded in 
Writing, containing the Cauſes, why a Witneſs is not a fit 
* Lanf. ub; ſu- Witneſs, ( viz.) becauſe he is infamous * ſpecifying how, 
pra. n. 46. cri- and from what Cauſe this infamy ariſeth ; or that he is 
men objefum Vitious, an Adulterer, or. Perjured in ſome Cauſe, or 
deber ſpecifica- (ye part of his Depoſition ; ſpecifying as above, the Man- 
19.9% 43- ner, Form, and Time of ſuch Perjury. Then theſe ex- 
ceptions being admitted, they are to be repeated, and the 
principal Party is Decreed to be Cited to anſwer thereto, 
and Witnelles are to be produced to prove the ſame,orelſe a 
Commiſſion is to be Decreed unto remote parts as before, 
in order thereto : And note likewiſe, that before the ad- 
miſſion of theſe ſpecial Exceptions, the Adverſe Party may 
requeſt, from the Party propounding them, either the Oath 
of Calumny, or the Oath even now mentioned. 

6. Now ſeeing the good name, and fame of any Perſon, 
is much more damnified in a publick Court, and by writ- 
ting objecting their Crimes, than out of Court by word of 
mouta only, ſeeing Letters writ are permanent, and not ſo 
apt to eſcape Peoples Memory ; and although the Party 
propounding theſe Exceptions, ought (as is daily practiced, 
if it be requeſted by the Adverſe Party ) to take the Oath, 
thar he propounds not the ſame out of a Malicious Mind, 
or unjuſtly to defer the Sute, and that he beheves he can 
prove the ſame, as before : Yet when the Parties in Sute 
have a bad Cauſe, and defire to protract the Sute, and a- 
void not only the Oath aforeſaid, but alſo all Aftions which 
may be commenced againſt them, by reaion of their pro- 


pounding theſe famous Libels, they procure ſome poor | 
Vagabonds, or object Wretches, ( who have no certain | 
Habitations ) by vertue of a ſpecial Proxy, made to this | 


foie purpoſe, to propound theſe Exceptions, againſt the 
Witnelles of the Adverfary, who are perhaps , Per- 
ſons of great Credit, and good Fame, and altogether un- 
known to the Party, who propounds theſe Exceptions: 
From which ſpecial Proctor, n2uther the aforeſaid Oath 


can 
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can be required, nor can it be taken by him, ( with a ſafe 
Conſcience at leaſt ) becauſe he knew not the Witnelſles ; 
neither have theſe ſaid Witneſſes, any aCtion of defamarti- 
on againſt this ſpecial Proctor , becauſe he cannot pay 
Charges or hath no certain Habitation : Therefore to re- 
medy this, the office of the Judge is to be implored in theſe 
Caſes, by the Proctor, againſt whom the faid Exceptions 
are propounded to deny Audience to the ſaid ſpecial Pro- 
Cor, and for the Cauſes aforeſaid, to reject the ſaid Excep- 
tions, unleſs ſome ſubſtantial and convenient Perſon, or 
the Party himſelf ( who is in Sute ) come inſtructed in the 
ſaid Cauſe ; from which Party, not only the faid Oath, 
( that he propounds not theſe Exceptions, with intent un- 
juſtly to defer the Sute ) may be requeſted ; but alſo an 
Action of defamation, may be inſtituted againſt him, if he 
fails in the proof of theſe Exceptions fo given in by him. 
But whether or no, for the rejecting the faid Exceptions, 
( fo given inas above, by the ſpecial Proctor ) there is not 
given to the Party propounding thoſe Exceptions, a juſt 
Cauſe of appeal, enquire of the Learned. I have often 
ſeen ( faith Mr. Clarke ) the faid Exceptions, rejected, 
when they were ſo offered, by a ſpecial Proctor ; but I 
never ſaw any appeal interpoſed, upon ſuch rejection. 

7. That the Witneſſes may commence Sute, againſt the 
Party propounding and giving in theſe defamatory Actions 
is what Mr. Clarke hath even now been ſpeaking, and is 
not doubted : The particular form of proceeding upon ſuch 
defamation, will be diſcourſt afterward. 

8. To theſe Exceptions of the Defendant, againſt the 
Plaintift, his Probatory Witneſs, ſucceeds next the Plaintiff 
his Reply, againſt the Defendants exceptive Witneſles ; 
Now though the Plaintiff has produced Witneflies, to Corro- 
borate the Sayings and Depotlitions of his Probatory Wit- 
nelies and has got their Depoſitions publiſhed, yer may he 
at any time, before the Cauſe is concluded, propound Ex- 
ceptions, as well againſt the Sayings, as the Perſons of the 
Defendants exceptive, or reprobatory Witneſſes, ( not- 
withſtanding that che Defendant has got the Depoſirions of 
115 faid Witnefles publiſhed ) and may obtain a Term to 
prove theſe his Replies, againſt the ſaid exceptive Witneſſes ; 
With 
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With limitation, that he cannot Reply or Except againſt the 
faid reprobatory Witneſſes Depofitions, unleſs he add in 
this Reply, that they were ſuborned, and corrupted to 
depoſe fo, as they have depoſed, in their Depoſitions, is 
contained ( which words of their Depoſitions, ought to be 
recited word by word ; ) for if this Quality of their Sub- 
ornation is not added, that Allegation is direttly contrary 
to the Depoſitions of the ſaid Witnefles and ought not to 
be admitted : But it is otherways, if the Defendant in the 
aforeſaid Exceptions doth alledge in general, that ſuch a 
Witneſs of the Plaintiff, did commit Adultery with ſach a 
Woman, named in the Exceptions, no certain time being 
exprelled ; or perhaps ( as is ſomerimes alledged ) in ſuch 
years, ( reciting diverſe years ) or in ſome one of them ; 
and the Witnelies of the ſaid D2fendant do depoſe, that the 
ſaid Witneſs of the Plaintiff, in ſich a year, or ſuch a day 
or month of the ſaid year , committed Adultery or was 
taken in Adultery with ſuch a Woman ; in this Caſe, the 
Plaintiff may ( after the Depoſitions of the Witnelles of 
the faid Defendant are publiſhed ) alledge directly contra- 
ry, and object Perjury to the ſaid Witnelles of the Defen- 
dant, nor is he bound to alledge the corruption of the ſaid 
Witneſles ; becauſe in this Caſe, the Plaintiff ( before ſuch 
publication of the Witneſſes ) could not foreſee how to 
purge the Innocence of his Probatory Witneſles, from ſuch 
a Crime objected, by reaſon of ſuch generality, of the a- 
foreſaid Allegation. But obſerve alſo, that the Defendant 
may deſire, that the P:aintiff ( who propounds, and al. 
ledgeth this corruption of the Witnelles ) do Swear, that 
he believes he can prove the Subornation aforeſaid, or o- 
therways the ſaid Replies or Exceptions againſt the Depo- 
ſitions of the Witnelles of the Defendant, are not to be ad- 
mitted, unleſs in the Caſe above mentioned in this number : 
But let us admit this Oath be taken, as to the corruption 
of the Witneſſes, and that the Party alledging the ſame, do 
not prove the corruption of the Witnelles as is alledged, 
but doth prove directly, that the faid Witneſſes have de- 
poſed falſely, and are Perjured, whether or no in this Caſe, 
ought the Plaintitt to ſiffier the Law, not having proved the 


Subornation alſo as,he alledged ?I tt.ink nor (faith N r Clarke) F 


becauſe 
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becauſe a falſity in their Depoſitions, being proved, a cor- 
ruption may eaſily be preſamed ; Ar leaſt I have known it 
ſo adjudged. We need not trouble you again;to tell you what 
a Replication is, ſeeing at the ſame inſtant, when we de- 
fine, and ſhew what an Exception is, we alſo ſhew what a 
Replication, &c. 1s. 

9. Now if the Plaintiff produce Witneſſes to prove his 
Libel, 'the Defendant may except againſt rhe Depoſitions, 
as well as the Perſons, of the ſaid Witneſles of the Plaintiff, 
and theſe Witnelles of the Defendant, are called reproba- 
tory Witneſſes, or Witnelles reproving the Probatory Wir- 
neiles : Againſt theſe reprobatory Witneſſes, the Plainriff 
may alſo except by way of Replication, and that both a- 
gainſt their Perſons, and Depoſlitions ; and theſe Witneſſes 
are called Witneſles reproving the reprobatory Witneſſes 
of the Defendant, produced againſt the Plaintiff his Pro- 
batory, | Witneſſes. If the Plaintiff hath not Cortoborated $L7f7 4e teſt. 
the Sayings and Perſons of his Corroboratory Witneſſes, *: 49- ©. 
whether produced by him, in the firſt or ſecond place, 
he may ( with the ſaid Exceptions, whick he gives in a- 
gainit the Plaintitts reprobatory Witnelles, or immediately - 
after the faid Exceptions are fo given in ) Corroborate the 
Sayings and Perſons of his Probatory Witnefles : But the 
Defendant 1s forbid to except againſt theſe reprobatory 
Witnelles produced by the Plaintiff : Which ſort of practice 
is prohibited by that general Rule, I teftem teſtes, & in bos, 
ſed non datur ultra. * Yet the Defendant may Corroborate * ye h;fe pro 
the Sayings, and Depoſitions of che Witneſſes; produced on dudiontbus, 
his part, upon the Exceptions or reproofs given in by him, 2/1 trafatur 
againſt the Probatory Witneſſes of the Plaintiff, ſo as he —_— 
do it, before the publication of the Depoſitions of the Wit- prep —_—_ : 
helles produced by che Plaintitt; upon his Replies to the pars produceret 
Defendants Exceptions aforeſaid ; art leaſt (faith Mr. Clarke ) teſtes probato- 
I have feeen it fo practiſed. And though Alciatus in T. de 7995447 utrigs 
teſt. F. de reſtium publicatione ; Weſemb. in f. T. de teft. t. 5. p. —_ "——_ FE 
913. Lanfranc. de teſt. dep. n. 40. ſeem all of them to con- 1,tione; 
clude that four delays are not permitted; without ſome 
ſpecial Solemnity, or Favour of the Law; yet Lanfranc at 
the Forierh Number of the faid Chapter bath theſe words af- 
terwards ; ( Scil. ) von Intelligs tamen & dilatione in Pr £(ents 
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+ De hiſce las 
tits videas a= 
pud Myns.Inſt. 
Tit. de Excep- 
tiombus & Ree 
plac. per tot. 


materia, prout werbum ſonat, ſed pro examinatione ; lictt quod 
trina examimatio concedatur ſme aliqua cauſe cognitione, & quar- 
t2. So that he ſeems not to contradict by this, what Ayn- 
finger and others. affirm ( Sal.) that the Parties may 
except againſt cach other in theſe peremptory and perpe- 
tual Exceptions, even until a Luadruplication. At the Forty 
ninth Number atfore quoted, Lenfranc ſpeaks fully to the 
matter, when he ſays that if both Parties produce Probato- 
ry Witneſſes, ( that is, ſuch as are intended, only to prove 
the matter they give in to Court, and not to reprove the 
Witneſles of their Adverſary ) then each Party, is permit- 
ted to have three delays. . Which is thus ; the Plaintitt hath 
one, to prove his Libel or firit matt=r, the Defendant a 
time to except. The Plaintitt another for his Rep:y to thoſe 
Exceptions ; the Defendant another time for his «Jupiicati- 
on or double plea ; the Plaintitt another for his triplicati- 
on ; and then the Defendant another time for Qruadrupi;- 
cation |. 


SEC TI. 7. 


Of another ſort of proof which is made by Inſtru- 
ments. 


. What Inſtruments are. 

. How many fold Inſtruments may be ſaid to be. 

. When they may be exhibited. 

. The manner of exhibiting theſe Inſiruments. 

. The proteſtation of the Proftor of the Adwerſe Party, at the 
time of exhibiting theſe Inſtruments. 

. The manner of getting a Term Aſſigned to propcund all Aets, 


&C. mm order to a concluſion. 


A 4Þ vs MN » 
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- Aving ſhewn above, the order 2nd manner of proof 

to be made wwya vece, order requircs We Come next 
to ſhew the order and manner of proof, to be made zortus 
Voce, WIC 18 done by Initruments: And theſe are ſaid to 
be writings made upon matters or-things to be done a- 
$68 mongſt 
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morgit men. More ſtrictly taken, they are Tables or Wri- 
tngs whereby we make known, or prove our intention be« 
fore the Judge. More largely -taken, they are faid to 
comprehend all thoſe things wherewith the Caule is Infti- 
red or Coritrued, ft in which ſignification, Witneſles are fF Umnmiw dif- 


19: gonna putatio, 17, 
alſo contained. , Theſ. 1.1.2. 


2. Inſtruments are for the moſt part, two fold, ( Sal. z_ 
either publick or private, Alciat. cod. tit « 
f- 1 53. Weſem., 
1, An Inſtrument drawn under7-T-=efde bot. 
- t. FerYAar.m 
the hard of a Notary Publick, or pradt. de form. 
other Publick Perfon, either in, or btrum .ad 
out of Court. verb. exhibert. 
2. That which is Sealed with 
- 1 ſome Publick or Authentick Seal 
Publick * Inſtruments | ( _ w_ by a _ ) as ” p —_ ubt 
are tl.oie which are | a Prince, City, Univerſity, or Col-/#"* 7 ©: 
made by publick | ledg. IE j Ip ey 
Perſons. And of 3. All writings whatſoever (tho ÞFerra.;n forma 
theſe there are 5 private ) which are exemplified , prod. «qr 
many ſorts, five | by the authority of the Judge or 4d verb. exhi- 
of which are com- | Magittrate. _ 3.Loy. 
monly obſerved, 4. -All ſuch writings as are taken — guts 
out of publick Regiſtries, &c. or ubs ſupra. fol, 
thoſe made at the publick Act. 1554 
* F. Thoſe writings which are ſub. 
ſcribed by the Perſon and Witneſ- 
ſes. And this is publick as to its 
c efiect. 


Private Inſtruments { Accounts. 
are ſuch as are. | Private Inventaries or Regiſters. 
made without a- Private Letters, betwixt one 
ny Solemnity, and 1 Friend and another, one Tradefs 
they are either, { man and other. : 
t Alciart. de 
3. Theſe Inſtrumerts may be exhibited both before, and — —_— 
after publication of the Witneſles, before it be concluded fire exhib. fa, 
in the Cauſe but after it is concluded in the Cauſe ; + they 154- 
K 3 are 
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are not to be exhibited unlefs ſome new matter ariſe, which 
hath dependance upon the former. 

4. The Proftor who exhibits theſe Inſtruments, mult ac- 
quaint the Judge, that as a further ſupply of the proof of 
his Libel, or other matter or Allegation, &c. he doth ex- 
hibit certain Indentures, or ſuch a writing, beginning thus 
( here he muſt mention the firſt line of the ſaid writing ) and 
ending thus, ( here he muſt mention four or fix words at 
the end of the ſame ) and alledge that theſe Exhibits, are 
Sabſcribed and Sealed with the Hands and Seals mentioned 
in the fame ; and that they were given and delivered by 
the Perſon or Perſons therein named, as their own proper 
A@ : And further, that the contents thereof are true, and 
were acted and done, as 1s therein contained : Which Alle. 
gation ( having ſo made or put jointly and ſeverally ) he 
muſt deſire may be admitted, and that Right and Juſtice 


may be Adminiſtred to him and his Client. Which being ad- - 


mitted by the Judge, and repeated in full force,by the Par- 
ty propounding the fame, and the Judge the Proctor exhi- 
biting the ſaid Inſtruments, ought to Swear that he hath 
faithfully put this Allegation, and the Exhibits ; and then 
deſire the Proctor of the Adverſe Party, to Swear to make 
a faithful anſwer to the ſame, againſt the next Court day. 
But if the ſaid Exhibits are ſome private writings, ſo that 
the Proftor exhibiting them doth not believe, he can 
be relieved by the anſwers of the Proctor of the Adverſe 
Party, then he muſt deſire the anſwers of the principal Par» 
ty himſelf, as in other Cauſes. But obſerve, that if theſe 
Exhibits or Inſtruments are Sealed with ſome authenrical 
Seal, ( to wit the great Seal of England, or of ſome Biſhop 
or Eccleſiaſtical Judge) then the anſwers of the Proctor of 
the Adverſe Party are rather to be required ; becauſe in 
theſe caſes he may be better inſtructed, ( what to beizeve 
as to the ſaid Sea!s ) than his Client. If the Plaintiff or 
Defendant has ſome old Manuſcripts, or Books, which he 
defires to exiibit as neceſlary proofs on 1s part : He mult 
fay that he doth Exhibit certain old Manuſcripts or Books 
beginning, and ſo ending as above ; and alledge that 
they are old, and have been faihiuity kept, in the 


or 


Cultody of ſuch an one, { vis. forme publick Office 7 
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or Perſon ; ) and that they are ſuch, to which great 
Credit is wont to be given, as well in as out of Court. 
Which Allcgation being propounded, admitted and repea- 
ted as before, he ought to rake his Oath, &c. and deſire 
the Oath to be raken, by the Proctor of the Adverſe Party 
to anſiwer as above, or he may deſire for the principal Party 
himſelf as above. And obſerve that if the aforeſaid Manu- 
ſcripts or Books, are long, fo that the Regiſters cannot ger 
them Copi:d without great Charges, then the Proctor mult 
take Care, to get a true Copy ( of ſucha part of the Ma. 
nuſcript, as makes for his intention and purpoſe ) to be 
writ out of it, and then exhibit them as above, adding theſe 
words ( and eſpecially fach a Clauſe or ſuch words, in 
ſuch a line of the Inſtrument, or in ſuch a leaf, of the Book 
or Exhitir, together with a Copy of the ſaid Clauſes or 
Words. ) And he muſt deſire that the faid Clauſes or Words, 
ſo writ our, may be Examined with the Originals, and 
Collared, and that ſuch Collation being made by the Regi- 
{ter, {of rhe Clauſes or Sentences aforeſaid, with the Origi- 
rals ) the faid Originals may be redelivered, and as much 
Faith may be given to the Copies Collated, and to the Re- 
gitters, as to the Originals themſelves : Which Petition, the 
Judge Decrees ; yet the Party exhibiting the Premilles, 
(-to the end that the Proftor of the Adverſe Party or the 
Party himielf, may fee theſe Exhibits, and fo inform them- 
ſelves, what they believe or can anſwer ) ought to leave 
theſe Original Exhibits, in the Cuſtody of the Regiſter, un- 
tit the Protor of the Adverſe Party or the Party himſelf 
givetheir anſwer:Andin this caſe the Party exhibiting the Pre- 
miſſes, onght only to pay the Regiſter for Regiſtring that 
Clauſe, which he took out of the Indentures or Exhibits : 
For it 1s to be noted, that no Exhibits, ( whereof mention 
1s made in the Acts ) ought to be redelivered to the Par- 
ty exhibiting them, unleſs the ſame be Regiſtred to perpe- 
tual Memory. Therefore ler the Proftar who Exhibits the 
Premviles,take care that he requeſts the Judge,to Decree the 
ſaid Exhibits to be redelivered, after they are Regiſtered ; 
for otherways without the Decree of the Judge, the Regi- 
{ter ought not, nor is he bound to redeliver the {aid exhi- 
vits, though they be Regiſtred. 

RK 3 6. At 


5. At the time of exhibition of theſe Inſtruments; the 
Proctor of the other Party, muſt fay that he doth diſſent 
from the exhibition of theſe pretended Exhibits, and proteſt 
as to rhe Nullity, and Inſufficiency of the faid Exhibits 
and alledge that the ſaid Exhibits are private writings, and 
Inauthentical, and ſich to which no Credit ought to be 
given, and therefore he muſt defire they mav be rejected ; 
but if any Inſtrument be exhibited under the Kings Scal, 
It 1s not ſafe for the Proctor ſo to deny it, or proteſt that 
it 1s a private Seal as above. And obſerve, that if ( at 
the time of exhibition of theſe Inſtruments ) the Proctor 
thus proteſting can inform himſelf either by inſpecting 
them, or any other way, that the ſame do make in the 
leaſt 'for his Client, the faid Proftor ought then to ſay, 
that he excepts theſe Exhibits, and tie exhibition of them, 
in as mech as they make on his part, but he mult other: 
ways ditlent and proteſt againſt them, as above. Nay it 
1s but expedient that the Proctor of the Adverſe Party, do 
accept theſe Exhibits of his Adverſary, and the exhibition of 
them, though he is altogether 1gnorant, whether they 


make for his Client or not : For if it ſhould fo fall out, that 
they ſhould make for his Client in any reſpect, and he not F - 


having accepted them, but onthe contrary having alledged 
that they are ſich, ta which no Credit onght to be given, 
and having denied 'the truth of them, the Party exhibiting 
theſe Inſtraments, may ſubduct them ar any timc, before 
they be accepted, which he could not do if they had been 
accepted by his Adverſary : Therefore Mr. Clarke con- 
cludes,that ſuch an accepting of the Inſtruments is very pro- 
fitable, and ought not by any means to be omitted. And 
therefore may ſuffice to have ſaid of proofs. 

6, Now if the Defendant like a ſubrerfuge, endeav ours 


by delays to defer the Cauſe, ( which 1s a thing frequent- F 
ly done by Defendants ) and will not propound his defen- 


ſive matters all at once, but now one, now another, ( vis.) 
now his Exceptions, and then his matter af Defence; which 
delays, the ProCtor of the Plaintift may avoid, and pre- 
vent thus : So ſoon as rhe Defendant has given in one mat- 
cer, and his Term-Probatory is &lapfed : Or whileſt this 


Term. Nobaney doth depend, or when it 13 ſo ela bh. \ 
dot 
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doth afterward give in another matter ; the Proctor of the 
Plaintiff muſt alledge to the Judge, that N. the Defendant 
hath propounded a-certain matter, and has had a Term- 
Probatory Aſſigned him to prove the ſame, which is elap- 
ſ>d, and that-now he gives in another matter, to protract 
the Sure : Wheretore that theſe Sutes may be brought to a 
conc!ufion, he muſt defire, thar the Judge will Aſſign the 
(iid Defendant a competent Term to propound all Acts, 
which confiit in ſach a fact, ( viz.) rwo or three Court 
days next following, according to the Quality, and Weigh- 
rvneſs of the Cauſe ; which requeſt the Judge grants. And 
if on that dav ſo Aﬀſigned or before, the Def:ndant doth T Þ* rr _ 
nor propound all his defenſive Pleas,. he.cannor, alledge rey ws 
or propound any thing aftzrwards, nor ask a Term-Proba- ;,ur inc ſepe, 
rory 1-on them, art leaſt as to Witnefles, unleſs ſome emer- n. 43, 44. 45. 
gent Catz fill our, berwixr the day wherein this Aſſignment #0: datus eſt 
was rnade, to propound all Ads, &c. and the day which por mon = 
was ſo Alligned for this purpoſe : That is, unleſs the Plain. 7m an Pre 
ahh ” - : ducendum 1m- 
tilt give in tome Allegation of Defence, or exceptive matter /?rumenta, poſt 
agazenit rhe Witnelles of his Adverſary, or becauſ2 this Term terminum non 
( to Alligned to propound all Acts ) depending, the Cauſe P2Yune produ- 
by the mutual conſent of the Parties,doth ſtand on arbitra- CO _ 
tion as 1t were, or becauſe ſome other necellary defence, quitate by” vat 
came to the knowledge of the Party, after the day Afſign- Sn 
ed to propound all Acts was elapſed; for then in theſe or 4s producens 
the like caſes, it is Lawful for the Defendant to Reply, * 79* fuerit in 
and propound a contrary matter, notwithſtanding the ſaid Negligentis dit- 

UPTO} y Matter, not nang rante termino 
aſtignation to proponnd all Acts, &c. In like manner alſo py-4,quia ieno- 
the Plainritt hath propounded-one matter, and the Term rat, &c. ze 
being elapſed which is Aﬀigned to prove ſach matrer, he cer: poteſt 112+ 
gives allo another matter ; the Defendant may likewiſe in £%Z# 4 teſt 
Hgel » »x * Vide que ſu- 
this caſe, deſire a Term may be Aſſigned to the Plaintiit , pradicitur in 
to propound all things which are further to be done;which fine Sef.prece- 
rcqueſt the Judge likewiſe grants. And generally in a ma- dent. & mn 
trimonial Cauſe, ( which is the moſt favorable*and privi- 7472- de Exe 
ledged Cauſe of a!l others) rhe f4id affignation to propound, NE & Ke- 
and prove all Atts, doth not kinder, but that defenſive ***" 

I b 

matters may be propounded, and Witnefles may be pro- 
duced, as is obſerved afterward, where it's ſpoke of pxo- 
dncing- Witneſſes in matrimonial Cauſes. 
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CHAP. V. 


Of the CONCLUSION or concluding in Cauſes ; 
its Manner and Form ; and the Things Preparatory 
in order to it. 


$EBCT. r. 
Of the Term which is Aſſigned to propound all 
Adts, in order to this conclution, 
u 
T. The Things Preparatory to Concluſion, what they are, and b 
how done. | 
2. Whet the Term Aſſigned to propamd all Afts is ; and what : 
Aﬀs may be done on this day, ſo as to reſcind the Conclu- = 
on. 
3: Witneſſes may be admitted or r:jefled cn this day Aſſigned al 
to propound all Atts, &C. : 
4. The ſuppletory Oath what it is, and when and in what = 
Form Adminiſtred. 4 My 
5. The Manner of propoundmg and invoking all As, &c. 
and deſiring a Wn be Ifrened to conclude. for 
6. What At mauceth a Concluſion, and how the Defendant J c 
may hinder it, on this day. yy 
S ; acc 
rnccn of the Witneſſes being made, the Plaintiff pot 
( in Summary Cauſes, ) muſt deſire a Term to be Sur 


Aſſigned to hear Sentence : And in plenary Cauſes he muſt {} ed, 
deſire a Term to be Aſſigned, to propound all Acts, &«, in Whe 


order to a Concluſion in the Cauſe : Which the Judge ac- fot 
cordingly doth. Then the Defendant, if he belicves it ne- theſ 
ccilary for his Client to uſe exceptions, againit the Witnefles app 
of his Adverſary, or any contrary defence, he ought to of C 


diiſent from this aſſignation, &c. 


2. Now 


PP 


, 
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2. Now this Term to propound all Acts, (as Mr. Clarke 
has been informed ) is not named in the whole body of the 
Law, f and it is ſaid to be rather a Term of the Judge, than + Publicatione 
of the Law, to take away the delays ; the Defendant may Ffatta, fi rranſ- 
( on that day ſo Aſſigned to propound all Aqts, in plenary _ — 
Cauſes, and to hear Sentence in Summary Cauſes) givein ,,.. dmg Fang 
any Exceptions, or defenſive mattcr, or he may add to minus dari con- 
thoſe which are formerly given in on his part, if any ſuch /uevit ad pro- 
be,and declare them,by way of poſitions additional : By the dcendum om- 


admiſſion of which, or the aſſignment to hear the pleaſure — oy 


of the Judge upon the admiſſion thereof the concluſion is ,,,,eg. ire Al. 
reſcinded;at lealt if theſe exceptions or this matter were ad- ciarus,de reſt. f 
' mitted afterward, though alſo on the ſaid day, Aſſigned 1 50- Lanyr. de 


to propound all Atts, or to hear the Sentence, the Canſe C/- Deleg. 
um_.Sepe. 


n. 43, 44. 


werenot continued in the ſame State, wherein it then was 
until the next Court day. Yet obſerve, that though poſitions 
additional be fo admitted, yet another,or new day 1s not to 
be given wherein to prove the ſame, if another Term-Pro- 
batory was before given to prove that {aid matter, to which 


. theſe are asit were declaratory ; but theſe poſitions additi- 


onal or declaratory, are to be proved witiun that Term fo 
already given. 

3. Alſo if on this day, thus Aſſigned to propound all Afts 
in plenary Cauſes and to hear Sentence in Summary Cauſes, 
either the Plaintiff or Defendant have any neceſlary Witnel- 
ſes, preſ.nt in Court, and do make Oath (as was ſaid be- 
fore ) that they are Witneſles neceſlary on his part, the 
Judge may Admit, Swear and Examine them, although the 
other Party may object, that the matter cannot longer be 
ſaid to be res integra,or whole,and that the Law or right,doth 
acquieſce on his part,by reaſon of the faid aſſignation to pro- 
pound all Atts in Plenary Cauſes, and to hear Sentence in 
Summary Cauſes. And this Allegation is to be propound- 
ed, and objected, by the Proftor of the Adverſe Party, 
when the Witnefles are produced in this caſe ; yet it is left 
to the breſt of the Judge, whether he will admit or reject 
theſe Witneſſes, and neither Party hath any juſt Caule of 
appeal. This Mr. Clarke faith he has obtained in a Court 
of Cantroverſy, forty years agone. 


4- Sometimcs 
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4. Sometimes it ſo falls out that there is not ſich full 
proof made as by Law ought to be ; therefore in this caſe, 
in this part of the proceedings, the Oath called the ſup- 
pletory Oath, is wont to be Adminiſtred. This Oath is 
properly called the Furamentum neceſſarium, the necellary 
Oath,which (when there isa want of full proof,) the Judge 
upon knowledge of the Cauſe (though the Parties requelt it 

+ Ponitur £5 not } ) may Adminilter to either the Plaintiff or Defendant. 
folvitur hes And this neceflary Oath, is divided into Supplerory ( to 
: T — n—dagM Wiich this definition now given doth agree, ) and Purga- 
fele. juris 99.1. TY 3 which Oath the Judge ( the. Cauſe being known ) 
i. c.43.Se#.ni. May impoſe upon him,againit whom the preſumprions feet 
mirum as chiefly to make, &c. Now when there is. either nothing, 
Gail.1.oo/.108. or the whole matter proved, then there needs nor this 
ww ol - Oath to be Adminiſtred ; when there 1s but half proof, then 
bum Juramen- 1s Oath ought to be Admiriſtred ; either ro the Plaintitt 
cum.Mynſ.Inſs. or Defendanr, at the plealure of the Judge ; * when the 
de A#ton Item. Plaintitt- hath one proof, and the Defendant one, then this 
fi. 3- m & Oath onght rather to be Adminiſtred to the Defendant ſee- 
Spoke —_ 11g we ought rather to inclin2 to Mercy than Judgment. 
am vide Alciae, Wherefore if the Plaintitt has not fully proved, but yer has 
de Jurament.f. made ſomewhat more tnan haif, or only ba!f.proved his in- 
158. de Af. rention, he mav appear before rhe Judge, under the torm 
om m_ tollowing,- and taking the following Oath, ( for his Pro- 
Alton i” Tut + @or * cannot take this Oath, having no ſpecial Authority 
* Alczat.ubi.ſu. 10 do it im his general mandate. ) 1 N. without the leaſt in- 
pra fo. 159. tention of revoking my Prottor, do alledge that 1 have mere than 
Sett. Procurat. half, or balf proved (at leaſt) my intention m ſuch a Libel, &c. 
ys A —_ oy” Allegation, or other matter, referring m2 to the Atts of Court and 
ferre Jurcmen- '# The Law ; and therefore I deſire that the Suppietory Oath, may 
— be Adminiſtred to me, and that Right and Fuſtice may be done. 
Thenthe Pro:tor of the Adverſe Farty,muit deny theſe things 
to alledged to betrue, and proteſt as to the Nullity there- 
0:, and alledge that this Oath onght not to be taken, refer- 
ing himfelf to the Laws. Then the Judge will Afign to hear 
[1s pteaſtire upon this Petition, and to receive Informations 
thzreupon : -And if it do appear, that tho% rhings are true 
which are alledyed by rhe Party who defir2s this Oath (rhat 
13, that he hath proved his intention, more than haf, or 
hat at leat) then this Oath is woat to be Adminiſtred 
[ It 
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Yin ſuch caſes as rhe Law permits : Therefore conſult the f Hs caſus e- 
Learned what theſe caſes are in which this Oath, ought to 7erancur ab 
be Adminiſtred. The Party taking this Oath, muſt Swear, —_— = 
that ro his certain knowledge, thoſe things are true, upon a 7 ns, | 
which he defires ſo to be Sworn. And this Oath ought to gilatione 4. 
be Adminiſtred before the Cauſe is concluded, and if it is ſpefanda. We- 
not Adminiſtred then, * it ought to be requeſted again af- 3 CEIPIES 
ter the Caulz is conciuded ; for m this caſe, the Judgef; ap, 4 
may Adminiſter this Oat, either before, or after the Con- xp. 646. 
cluſion of the Canſe ; but not unleſs it were to defired be. * Alcrar: ubs. 
fore. Likewiſe if the Adverſe Party do prove that the Par-/p- fol. 159. 
ty who defires this Suppletory Oath, is Infamous, Vitious, Quaiitas perſo- 
—S"T and of no Reputation or Eſtimation, then this Oath ought "777, c2/de- 
SO . , ramnda,Weſemb. 
nct to be Adminittred in any caſe. ubi ſupra.n.to, 
5. Aiſo on this day thus Aſſigned to propound, and in- # [ONE 
voke all Aﬀts,c>c.the Proftor,who hopes to obtain Sentence in {; per. See. 
the Cauſe, mult fav in Court, that he doth there exhibit all _ —_ 
. - . - O. iT, NequUIS 
the Acts, or things inacted, brovght into Court, allzdged, eum qui. z s 
propounded, and exhibited, proved and confetied in that zol. in di8. /. 
Cauſe, fo far as they make on his part ; and defire that admonend.C/;- 
a Term may be Aſſigned to conclude againlt the next Court tran. m pratf,” 


SO c. 66. mſi res 
; day; and the other Party alſo, if he have any hopes of the perſona fre x 
, Cauſe, he muſt alſo on the fame manner, exhibit all Acts, 94/;orvel ator 


Se. fo far as they make on his part ; and let him not veritarem ig- 
diilent from the aflignation to conclude ; bur if he deſpairs zorare puterur, 
of the Cauſe, he may tien dillent from the exhibition and 
propounding the Acts, and from fiich aflignation to con- 
clude. This exhibition of a!l the Atts, and this aflignati- 
F on to conc!ude, do induce the Conclnfjon in the Cante ; a 
Concluſion is a!fo induced, not only by the exhibition of rhe 


4 Acts themſelves and the Allignment to conclude, bur allo, 
oh when nothing at all is done, on that day fo Aſſigned to pro- 
4 pound all Acts, as in the following number. 

wy 6. Now the Defendant on this day ( Afſigned to pro- 
as | pound all Acts, &c. in Plenary Canfes, and to hear Sen- 
ſp tence in Summary Caules ) if he intends to uſe exceptions 
4 againſt the Witnelles of lus Adverlary, or any contrary de- 
JH fence, ought to propound his exceprions againſt the Wit- 
Ji neſles, either in genera), at the Act of the Court {as they 


4 term it ) or zn particular or /pecrfice in writing : or he ought 
MM fn 


—  — 
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to giveinany other defenſive matter;for if he gives in nothing 
on this day, thus appointed to propound all Acts, &c. in 
+ Condens Plenary Cauſes, and to hear Sentence in Summary Cauſes 
offe drcrtur ub, then is it concluded in the Cauſe on that day, as much as 
partes renuncj=1f they had exhibited, and proponnded all Atts, &c. nor 
aver.omnesex-18 the Plaintiff, or Defendant permitted afterwards, to pro- 


ceptiones, ſed pound any matter or exceptions }. 


renunciatio per 
alteram partem 
tantum non n 
cet alters. * © 7 981 
Lanf. de ex- 
cep. n. 3. © de 
—_ 42: Of the Term or day appointed and ſet apart for this 
; . de 
« cnn concluſion. 
& concluſione. 
per toe fol.1602. | What « concluſion 1s, and when it may be ſaid to be con- 
cluded, upon ſome one particular Article. 
2. The form and manner of the Prottors concluding and getting 
a time Aſſigned for Sentence. 
3- What effett ſuch an aſſignation ſo to hear Sentence, ( the 
Adverſe Party being then preſent, but not being admoniſhed 
to be preſent at the time thus Aſſigned for Sentence ) bath | 
m Law. | 
4. The manner of giving Informations to the Tuage, in order 
to Sentence. 
* Menual.Jar. 
ora Fon. O conclude in the Cauſe, is nothing elſe, bur to re- 
Camer.!ib.3.t. nounce all further diſcuſſing. and diſputing the matter, 
36. pr. and to ſubmit the controverſy to the knowledge of the 


# Emeric-?":!. f1dge. Therefore the Concluſion of the Caule, is a Judi. 


Lavoe cial Aft. whereby the Cauſe, or ſome Article of the Cauſe 
ſam inſtmr;-1$ accounted for concluded ; fo that there is no room left 
am Baidus. 1.1. for the Parties further diſpuration. * Now it ſometimes falls 
cod. de _ our, that there is an Allegation + given, which concerns 
meme not the principal bufineſs, but ſome other emergent Cauſe: 
pie Fahy to "ur. e.g. 1 objett againſt the Certificate of the Citatory mandate, 
Sett.quod oljer- by vertue whereof" I was Excommunicated, that it is fiftith- 
wari. num. 1. os, and falje ; or 1 alledge, that I have compounded the Cauſe 
cod, Cod. end produced IWitneſſes upon this Allegation, and pr__ 

| thoſe 
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this Waneſes being made, 1 have alledged my intention in thi 


' Allegation, to be |ufficiently proved, referring me to the Atts, and 


to the Proofs, and have deſired that my Client may be abſolved 
inſtantly, and the Adverſe Party to be condenmed in Charges which 
are made m the proof of the ſa:d Allegatim. And the Judge 
in preſence of the Proctor of the Adverſe Party, denying 
this Allegation ( that is, that I have proved my intention ) 
by me made, to be true hath Aſſigned to hear his pleaſire, 
upon the next Court day. Bur if on that day, the Judge, 
at my petition ( alledging and defiring aforeſaid, ) do Aſ- 
ſ1gn to hear his JO upon this my petition, ( as before ) 
upon the nexr Court day, in preſence of the Prottor of the 
other Party ; then theſe two aflignations, or this ſecond 
aſſignation for one and the fame thing do induce a conclu- 


* ſion in the Cauſe, as to this emergent Article, t neither is 


it Lawful for the Adverſe Party to except againſt the faid + Lanfranc. de 
Wirneties, nor propound any thing contrary to the Allega- zeſt. dep. n.41. 


tion, and Petition aforeſaid. 


2. On this day which is thus appointed to conclude on, 


verſ. Aut eſt 
faita renuncia- 
t10 ſpectaliter 

uno arti- 


the Proctor, at whoſe Petition, it was ſo Aſſigned to con-"uto 5 nom poſs 
clude, muſt acquaint the Judge, that he doth now with his fue admizes 
permiſſion conclude in this Cauſe, and deſire that he will provatzones. 


pieaſe to grant a concluſion therein ; to whom the Judge 
Replies, we conclude with the Party thus concluding. 
Then the Plaintiff muſt defire that a Term may be Aſſigned, 


'to hear Sentence, againſt the next Court day : Which the 
.Judge doth grant _ accordingly : If the Defendant is diffi- 


dent of the Cauſe, he may dillent from this concluſion, and 
allignation aforſaid : Bur if otherways, then he may con- 
clude with the Party, and the Judge fo concluding, and 
let him not ditſent from this aſſignation, to hear Sentence. 
The Premilies may be done and requeſted, by the Proftor 
of the Adverſe Party, though this Term for the concluſion, 
were not Aſſigned art his Petition ; for ſometimes the Parry 
deſiring to propound all Adts, &. or to conclude, doth 
not intend to take fiirther or other Council in the Cauſe, 
}. e. the Council of an Advocate. What Mr. Clarke means 


by this I well know nor, I refer you to his Title, De Petiticne 
it dze aſſignato ad coneludendum, 


3. Now 
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3. Now if in the preſence of the ProtQtor, or the Prin- 
cipal Party himſelf, the Judge do Afﬀign to hear his Senterice 
in the Cauſe, upon ſuch a day, and in ſach a place, with- 
out bidding the ſaid Party or his ProCtor be preſent ; ver 
the Premilles being obſerved, ( that is the Contumacy of 
| the Adverſe Party being accuſed and he being called ) Sen- - 
| tence may be given in Penalty of his Contumacy, it he ap- 
pears not, as though the {aid Party or his Proctor had been 
admoniſhed to be preſent to hear Sentence : For this aſlig- 
nation to hear Senterce, being made in preſence of the 
Adverſe Party hath the fame force and ettect, as if he had 
been {o admoniſhed to hear Sentere ; yet becavie an a- 
bounding Cautele cannot do harm, and that this diſpute or |; 
objection may be removed, it 15 not amiſs to admorith the Yr 
| Proftor of the Adverſe Party, or the Party himſelf, to be 
preſent to hear Sentence as above. And here it is to be 
noted that if on the faid day fo Afligned to hear Sentence, 
the Judge being not fully informed doth not pronounce 
the Sentence, the Party at whoſe Petition the Termto hear 
Sentence, was fo Aſſigned, canrot deſire the Judge to At- 
ſign another day, to hear Sentence in Penalty of the con- 
tempt of the Proctor of the ſaid Adverſe Party, or the Par-. 
ty himſelf if they are abſent, becauſe the aforeſaid Party 
or his Proctor, were not admoniſhed to any other ACt or 
effect than to hear Sentence given in the Cauſe, and there- 
fore they are not contumacious as to any other effect : In 
this caſe therefore it is convenient that the aforeſaid Pro- 
tor, or Party, be admoniſhed to be preſent, rot only to 
hear Sentence, but to ſee all farther proceedings, to be 
done incluſively until Sentenc> be pronounced in the 
Cauſe. 

4- The Cauſe being now concluded, and all things in 
readineſs, for Sentence, it is requiſite, that at the time of 
this concluſion, the Proctors deſire a time may be Aſſigned, 
to inform the Judge as well in matter of Fact as the Law, 
on both parts ; but this day of information is to be on ſome 
day on which no Court is kepr, ard in the Chamber of the 
Jadgeor Advocates, | in the Confiſtory in fome places |] at 
theſe informations, the Proctors who are feed in the Cauſe, 
are wort alſo to be preſent that they may be ready to aC- 
quaint 
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quaint the Advocates, what Acts have been done in the 
Cauſe :. For in thol> things, they are more expert and more 
converſant than the Advocates, not only becauſe all Acts 
of Court are drawn by them, bur alſo becauſe thoſe Acts 
- are wont to be writ in a Book, kept by them for the ſame 
; - purpoſe particularly ; though ſometimes in very weighty 
”. Cauſes the Advocates are wont to draw the Atts. -The or- 
4 der at their informations is this;the Advocate of the Plaintitf, 
* in the preſence of rhe Advocate of the Defendant, muſt firſt 
- read the Libelto the Judge,who compendiouſly writes down 
the etfeCts of it : then he reads the anſwer of the Principal 
Party, to that Libel which the. Judge alſo abbreviates. And 
if the intention of the Plaintiff, is not ſufficiently proved by 


a J.. theſe anſivers, then the Depoſitions of the Witneſles are to 
> { Þe read. Then the Advocate of the other Party muſt be 
bo heard, who muſt alſo read the matter of Defence, and all 
e I} the proofs on his part. Which being done, the Advocates 
o_ are Wont to inform what Queſtions of Law, ariſe from 


the matter of Fact, proved on both parts ; and if the Ad- 
m vocates cannot agree betwixt themſelves , as to theſe 
; queſtions ſo moved by them, the Judge in that behalf is 


ws wont to interpoſe his opinion, and appoint what and which 

ty Queſtions of Law they ſhall diſpute upon : And for the 

= *diicuſling and arguing theſe Queſtions of Law, and allo the 

6. | matter of Fact, or the merits of the Cauſe, many days 

In are wont to be Aſſigned, before the Judge is fully fatisfied 

ky in the matter : All which proceedings the Judge is wont 

pet to write down in ſhort, for his memory ſake. Alciatus f + De teft. fol. 
- has ſpoken ſo fully, and accurately as to the manner of the 1 50. Sect. De 
Fo Advocates, making their obſervations upon the proofs , » dipur'S Ale 
| their manner of diſputing and alledging, and the office 0 CO 
bs the Judge, upon ſuch diſputations and Allegations, that I'2,ae.3 f.160. 
of think it not amils, to refer the Reader thither ; being eſpe- ad fo.162.Se#. 
a4, | cially uſeful for the Learned Civilian. Officium Jud. 
oy Alteg ationes 
W, audients, & Sef. De conſilis requiſiticne. 
me 

the 
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* Quando ex- 
penſarum mu- 
ru fiat conpen- 
ſatio. vide Lan. 
de expenſ.n.t2, 
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. What it is in general, and how many fold. 

. What an Interlocutory Sentence or Decree is, and when it 
hath the force of a definite Sentence. 

. In what "Form the Sentence ought to be drawn, that is ,vbe« 
ther and when it ought to ſpecifie a particular and certain 
thing, and when nor. 

4- The Form, Time and Place of pronouncing Sentence in pre- 
oy of the Adverſe Party and his proteſtation to ap- 
Peas. | 

. The manner of pronouncing Semence, in penalty of the con- 
tempt of the Defendant or his Proctor. 

. The manner of offering and pronouncing two Sentences, 
And the manner of compounding the Charges *. 


tN 


A ww 


"He whole buſineſs of Sute being diſpatched, in man- 
ner as above,and informations, a4 Conclufion,and De- 
liberation being had in the matrrer, it remains that the Par- 
ties deſire Sentence to be given in the Cauſe. Now this is 
faid to be the third part of the proceedings and is called Ter- 


 minatie, or Definitrve. The name of Sentence, 4s uſually 


raken for the opinion, or apprehenſion, any one hath of a 
thing. Or oftentimes, in a We of Judicatute, it is taken 
improperly, for a deciſion of a matter in controverſy ; and 
in this caſe an Arbitrator may be ſaid to give Sentence; and 
a Decree may allo be ſaid to be a Sentence. Bit ptoperly 
2 Sent2nc2 1s taken for a deciſion ( of any thing in contro- 
verly ) made by the Judge alone ; and then the pronun- 
lation or determination of the Arbitratof ( which is called 
an Arbitration , &c. ) is rather oppolite to a Sefitence i 
Therefots 


PART.III. 
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Therefore a Sentence may be ſaid to be twofold, ( though t Weſemb. rit. 
Alciatus numbers four ſorts of Judicial Sentences ) the one#- 4+ re or av 
incerlocutory +. ( which is a large acceptation of the word) 3773. 4s 
the other definitive ( which is a ſtrift acceptation of it, & re jud.n. 4. de 
x7 iZolw, according to the eminence of it, ) being that Hahn. ad We- 
which terminates, and puts an end to the principal Cauſe. ſemb.ibid. 3. 
2. An interlocutory Sentence or Decree, is that which J4jon _— 
is pronounced betwixt the beginning and ending of the xy, arms 
Cauſe ; not upon the principal Cauſe, but upon ſome in- de officio pro- 
cident or emergent queſtions, ( Scit.) upon the Libel, its /. g/o/s. in 
admittance, or amendment, upon any delay that is to be DO 
given or denyed, and the like. Now this interlocutory ors een 
Decree, is faid to bave the vertue of a definitive Sentence, proceſs.civil tie; 
when it is final, and that there is no hopes of another Sen- 71 n.8.u/q; 16. 
rence, * or other Decree, uponthat Article,Thing or Cauſe ; Maran. in ſuo 
bur ir doth pur an end to that thing, about which this in- | H—_ ED 
terlocutory Speech was ſo made : ( To wit a peremtory |zycen, n. 3. 
exception Is given, to hinder the proceedings ; or I have * Oo enume- 
alledged that the proceedings are retarded, and I have rantur Cſus 
therefore deſired Charges, for the proceedings being ſo re- #7 4b: /.c 
tarded ; and the Judge hath rejected this Petition. Like- 9919.7 
wiſe an exception is given in the name of an Excommunt- zur havere 
cate Perſon, againſt the Certificate, by which he was in- vim ſententre 
juſtly Excommunicate, which objeCtion he proveth, and 4:fmnve; de- 
deſireth his abſolution without contumacy Fees, and his 71s 
Adverſary to be condemned in Charges : Yer the Judge ary” ory 2" 


cur. Jud. croil, 
Pronounceth, that the Party hath not proved, but hath ng, 7 ye 


fore the ſaid Sentence or interlocutory Decree, hath the _ Mi- 
force or vertue of a definitive Sentence. , 5 bw 
3. Juſtmian ſays, that the Judge } ought as much as is ord. cameral. 
poſſible, to pronounce Sentence upon a certain ſum of part 2. c. 28. 
Money or upon a certain thing, though the matter be try- Roding. pand. 
ed before him, for an incertain quantity. From which ©2+14#t.19- 


Text, 1Mynſinger gathers two HG: the Firſt is, that the Thy _ 


Judge tem per. t06, 
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Judge ought to pronounce a certain Sentence”; the other 
is, that an incertain Petition of the Plaintiff ought to be 
tolerated. As to the Firſt there is this Rule, Quod quivis 
Judex neceſſitate aſtringatur, ſententiam ferre certam , etiam 6 
atlum ſit, ſuper quantitate mcerta ; and this is intimated by 
the word ( ought ) which fignihes a neceſſity : Likewite 
the word Ommnino, in the Text, or Omnimodo, as fome will 
have it, which is ſo Intenſive, and General, that it com- 
prehends every Cauſe ; nay reaſon it ſelf requires it ſo to 
be : For otherways, Sutes would rather be multiplied, 
than taken away ( by ſuch incertain pronounciations ) after 
ſo much labour and coit made by the Parties in Sate;but doth 
not this repugn that common Rule, which fays that the Sen- 


tence ought to be conformable to the Libel, nor ought ic 


to contain any thing , other than what 1s deſired : For if 
from an uncertain Attion, or Libel, a certain Sentence is 
pronounced, it neceſlarily follows, that the Sentence doth 
differ from the Libel ? I anſiver, that incercain and certain 
are qualities, which make no diftormity, betwixt the Libel 
and the Sentence. Nor doth the aforeſaid Rule alway take 
place ; for there are many ſpecies of Facts, in which the 
Incoherence of the Libel ( or Petition ) and the Sentence, 
are permitted. This Rule takes no place in Criminal Cauſes, 
in which there needs no concluſion ; and if there be a con- 
cluſion, yet the Judge hath Power to Condemn ( more or 
leſs ) by his Sentence the Quality of the Crime, and Per- 
+Bat.inl.quid ſons being known |. Likewiſe the Judge in Civil Cauſes, 
ergo. 13. Se. ( as to the Qualities, the Times, the Manners, the Places, ) 
poena gravior. reeds not follow the Petition of the Libel. For what if a 
I de - * Condemnation being defired, and it appear by the Acts, 
ob//Mynſ:Cam, that a Condemnation ought not to be made, and there- 
cent.4.obſ. $1. fore the Judge abſolves the Defendant ? Now in this the 
Sentence ditfers from the Libel, only as to the Qualities of 
Condemning or abſolving : Wherefore Baldzs very Etegant- 
* Hiſceconſen- Iy ſaith that it is ſifficient, if the Sentence * agree with the 
tiunt que a Libel, in the Thing, the Cauſe, and the Action ; ( Seal. ) 
Larfr. drew F(t jn the thing asked in the Libel : That the Judge do not 


err ge interior. me "SK l __ : : 
© appell.n. 16, PFONOUNCe Sentence upon any other thing than that thing 


titf 


ſo asked in the Libel, Then in the Cauſe of asking ; that | 
the Judge do not rretend any other Cauſe ; as if the Plain- | 
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tiff do defire what he ſueth for, upon the account, or for 
the Cauſe of a Loan, and the Judge purſuant to that Cauſe, 
doth ſo pronounce the Sentence. Alſo in the Action ; thar 
the Judge follow the Action Inſtituted by the Plaintiff, ei- 
ther by Condemning or abſfolving. Yea the Judge ma 
modifie the Libel, though it be not deſired. Alfo if in the 
beginning the Plaintift ask a lefſer quantity, and then in the 
progreſs of che Cauſe he prove a greater ; yet nevertheleſs 
the Sentence ſhall avail, though it containa greater quanti- 
ty than the Libel : For the Judge ought to follow the ve- 
rity of the proof which probably, at the beginning of the 
Sute, neither he nor the Plaintiff knew. Alfo if the Plain- 
tiff ask Five, and the Defendant confeſſeth that he owes 
Ten, the Judge may, yea he ought to Condemn the Defen- 
dant in Ten : For this diſagreeing of the Libel ( or Petiti- 
on ) and the Sentence, is tolerated by the confeſſion of 
the Defendant who is convened. And Laſtly, Sentence 
may be pronounced npon things that are not requeſted in 
the Libel ; ſo as the ſaid things, be of the nature of thoſe 
things which are asked, or correlatives, or correſpondents 
with them, or are otherways emanant or proceeding from 
the ſame Fountain.v.g.You defire in your Libel or Declarati- 
on,Five marks of Silver,and the Judge pronounceth Sentence 
for Three Pounds Six Shillings Eight Pence; in this caſe the 
Sentence is valid ; becauſe Three Pounds Six Shillings Eight 
Pence,is the ſame Sum in our account,with Five marks: Ano- 
ther example is,Ilf my Neighbour ſues me for the priviledge of 
Watering his Cartel at my Pond, or Pir,the Judge by the Sens 
tence, orders me to ſhutup my Pond, in thishe pronounceth 
Sentence, that my Neighbour ought to be denyed the privi- 
ledge of Watering at it.And this is it which the PraQtitioners 
uſually fay ; that chough the Sentence doth not comprehend 
the thing delired, yet it comprehends thoſe things,which are 
of the ſame nature with thoſe things asked or ſued for in the 
Libel.Therefore we ſee in theſe caſes,theSentence doth ſupply 
the deformity of the Libel. By the like reaſon alfo it often- 
times happens that an incertain Sentence is admitted. As 
Firſt, if the Judge in the Sentence, refer himſelf ro ſome- 
what from whence the certitude of the Sentence tmay be 
gathered ; example : I Condemn to pay the Debt, accot- 
L 2 ding 
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ding to the obligatory caution, produced. in Court or in 
the Atts of Court ; which is as much as if the Judge ſhould 
fay, pay what thou oweſt : So as this Debt do appear by 
the Probatory Acts ; ſuch as are the Witneſſes, the Inſtru- 
ments, the Confeſſions, &c. but it is otherways, if the Debt 
appear only by the atlertory Acts, ( to wit ) becauſe the 
Plaintiff affirms in his Libel, or Poſitions, that ſach a Debt 
is due to him, but doth not prove it. So in a Cauſe of 
damage, an incertain Sentence, and Condemnation is ad- 
mitted on this manner: I Condemn Mzvius, to. pay to 
Titus Ten Nobles or to owe.damage, &c. beſides,in the Pe- 
tition of an Inheritance, [ or Perſonal Eitate | an incertain 
Senterce doth avail ; for the Judge may pronounce, that 
all ought to be reſtored, whatſoever belongs to that Eltate, 
and is in the cuſtody of the poſleſlor : Which is true, If it 
be a Univerſal Attion : For as an incertain, fo alſo an in- 
certain Sentence is tolerated : For as if this Action were 
Inſtituted for a certain thing, it is ſo to be declared, and 
£0 be concluded in order to the reſtitution of it : And fo it 
is meet there be a certain pronounciation. Laſtly he who 
hath promiſed a horſe or a, garment alternatively, 1s to be 
ſo Condemned, that he pay either of them. To theſe add 
other things of the like nature. Now Mynſmger comes to 
the other opinion, which reſpects the Perition of the Plain. 
cif, in which caſe, this Rule is to be obſerved ; that the 
Libel of che Plaintiff, ought not to be admitred, unleſs it 
compriſe a certain Petition. Which diſcourſe 1s partly hin- 
ted at, in the Firſt Chapter of this part, touching the al- 
tering or amending of Libels, and thither we refer the reſt; 
only we ſha!l abbreviate what A4yn/mger here ſays, by 
way of limitation to the aforeſaid Rule: Firſt he ſays, 
that a general and incertain Petition, is tolerated, in Uni- 
.verſal, and general Attions, without ſpecifying the things, 
"for it is convenient that we underſtand, that ſome Actions 
are Univerſal, others General, and very many Singular or 
Special. We call them Univerſal, when we Sue for ſome 
Body of the Law, containing many things, with increafe 
and diminution, ſuch as are an Inheritance, a Juriſdiction, 
a Dowry, a Reward, &c. therefore an Action for an In- 


heritance, ( or Perfonal Eſtate ) a Dowry, and a Reward, f 


tor 
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for any ones Labour, &c. are Univerſal Aftions. General 

Actions are faid to be thoſe, which apperrain to that thing 

which is General, comprehending diverſe ſpecies of things, 

and fo conſ:quently the whole negotiations : Of which ſort 

are the Tutorſhip or Office of a Tutor, which not only re- 

ſpects one ſpecies of that Office, but in general, the whole 
management of the Pupils. Patrimony : So allo Society, 
Stewardſhip and the like. Therefore an Action againſt a 

Tutor for his Tutorſhip, againit a fellow Tradeſ-man, or 
Merchant, &c. againſt a Steward, * _ ogy = = 
manage-any mans buſineſs, are general Actions. Singular ,,. 
Or Special Attions are thoſe, whereby we are ſaid to pro- __ ——_ 
ſecute that which of its own nature, ( and fo far as apper. 

tains to the Interpreration of the Law ) is ſpecial, though 

it may have ſome accellaries ; and of this fort are a horſe, 

a garment, a houſe, and ſich like things : Therefars* an 

Action about a Mandate, or Letter of Attorney, a thing 

Lent, Pawned, and the like, are ſpecial Aftions. Second- 

ly the incertainty of the Libel is permitred, if the incer- 

titude happen by the FaCt of the Adverfary, as is in an al- 

ternative obligation, where the EleCtion or Choice, belongs 

tothe Debtor. Thirdly if the incertitude of the Libel,hap. 

pen by reaſon of the thing deſired, as when it 1s Sued for 

ſome Fact, when the Facts are incertain. Fourthly the in- 

certitude of the Libel is permitted, if any thing that 1s aC- 

cellary is ſued for, to wit, Profits or Charges, as when I 

Sue for ſuch Land, with the Profits, &c. Fifthly a general 

and incertain Libel is tolerated, ſo far as rhe matter re- 

ſpects the breaking of a Preſcription. Sixthly a general and 

Incertain Libel concludes, if the proofs made in the pro- 

ceedings, are certain, and ſpecific. Laſtly the aforeſaid 

Rule is true, if the Adverfary do oppoſe the incertitude of 

tie Libel or Declaration ; but if he doth not ſo oppoſe ir, 

the Libel rakes place, though it be ſo incertain f. But f Gail. pra#. 
theſe exceptions to the aforeſaid Rule, are to be underſtood _ lib. 1.06. 
as to Civil Cauſes only ; for in Criminal Cauſes an obſcure — 
or general Libel, is of no efte:t. Thus from what Adyn- 
ſrger ſays, touching the incertainty of the Libel, we may 

in the hke caſes infer the incertainty of the Sentence may 


take place, 
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© De formaju= 4. The Proctor who hopes to obtain * Sentence in the 
— : _ Cauſe, muſt ger it drawn in writing, againſt the day which 
" ju 96.4 ». 18 Aſſigned for Sentence, and mutt give it to the Judge ſay- 
-. Alcict. de 1g, I defire Sentence may be given, and that Juſtice may 
Ser. p2y ror. be done on my part, but in the Courts of the Arches, it 


EEE Court, ( by the Inſtructions given him, from the Advo- 
->rend ct. + wn. Cates Or ProCtors ) are wont to draw the Sentences ; and 
"de mterlic. £53 The Sentence being given the Judge, if he intends to pro- 
«ppe!. 2. 8. qua nounce the ſame, mult Read it until he come at theſe words 
JOG: 2.9.12. | but the part of N. viz. the Party againſt whom he is to 
pov Geog '7- pronounce the Sentence |] and then he is wont to ask the 
18, 19,20, aid Party, what he will tay or ask, whois commonly wont 
: to Reply, I deſire that Juſtice may be done. Which word 
Tuſtice (if it ſhould chance to be diſputable, about the 
Sentence pronounced, (viz. ) whether the Judge pronoun- 
ced this or ſome other ) the Judge is wont ( with his own 
and )) to inſert into the Sentence, that fo by finding that 
word, ſo, of his own hand writing, he may ealily decide the 
controverly ; for in every Sentence, to be pronounced, a 
place .or ſpace, is uſually lefe, for the inſerting of that 
word : Which being fo inſerted into the Sentence, the Judge 
then proceeds to Read the Sentence forward : Which being 
Read, he for whom the ſame 1s ſo pronounced, returns 
the Judge a grateful acknowledgment for his Jultice, and 
then herequires the Notary publick,that is the writer of the 
Acts,to draw up a publickginitrument,upon the pronouncia- 
tion of this Sentence, ay that the Witneſſes there preſent, 
may give their Teſtimog1pon it ; and the Notary ought 
(in the Act which is defiwvn upon the prolation of this Sen- 
Notts Namnes,and Surnames of the Witnefles who 
are preſent, .at"the time of pronouncing the ſame. But 
the Party*againſt whom Sentence is given, if he doth not 
intend to- appeal judicially, or at the Acts of Court, may 
afterward, before a Notary, fay in writing I diftlent from 
the prolation of this Sentence, and I proteit as to the Nul- 
lity of it, and of a grievance ; and of appealing from the 
ſame, within the time allowed by the Law ; of which ap. 
peale, is ſpoken fully afterward. 
5. Concluſion being mads in the Cauſe, and inſormati- 
ons 


Plura reperias hath been long obſerved, that the writer of the Acts of 
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# ons given to the Judge, as isaforeſaid, as well in matter of 
' #Z- Fadt, as matter of Law, and the Judge intending to de- 
' # . termine the Sute by Sentence hath Aſſigned a certain day, 
to hear the ſame, let the Proctor who hopes to obtain Sen. 
A tence, take care that the Adverſe Party or his Proctor +, T4/ctar ubi ſa- 
| be admoniſhed to be preſent to hear Sentence, in the | txdoggr nn 
| Cauſe. And if on that day, fo Aſſigned for Sentence, nei- ;;., pg 4 
| ther the Party nor his Proctor do appear, the Proctor who ter ſit ferenda. 
| deſires the Sentence, muſt accuſe the contumacy of N. the *- 2, 3.6 We- 
Proctor of the Adverſe Party, and of the Party himſelf, ( if /emb. ub ſu- 
| he and not his Proctor was ) admoniſhed to be preſent®'® " 


, 

} 

EY upon this day, and inthis place,to hear Sentence given in the 
: Cauſe, and to ſee Juſtice done, but taking no care to be 
| preſent, wherefore he muſt deſire,” that they may be re- 
: puted contumacious, and that ( in Penalty of this con- 
; tempt ). Sentence may be given, and Juſtice may be done. 


| Then the Judge cauſeth the Party and his Proctor. who were 
: admoniſhed ( as before) to be preſent, to be called three 
- times, With a loud Voice, and if neither of them appear, 
| bÞe muſt pronounce them contumacious, and in Penalty of 


this contempt, he Decrees that they ſhall proceed, to the 
4 pronouncing of Sentence : Then the Proctor who defires 
4 tits Sentence, muſt take care that the ſame be Writ or 
S Corrected in the exsrdium of it, on this manner, ( vis. ) 
the Party of the faid N. ( that is the Party who deſires this 
- Sentence ) being preſent before us, here in Court by his 
6 Proctor ; bur the Party of the ſaid 24. ( that is the Party 


, abſenting himſelf, ) being contumaciouſly abſent ; ( whoſe 
: abſence is ſupplied, by the preſence of God whom we 
6 Religiouſly invoke) the Party of the ſaid N. deſiring Sen- 
J tence may be given, and that Juſtice may: be done on his 
l part ; All and every of the proceedings therefore, being 
t Firſt Searched, Weighed, and Examined, &c. and ſo on, 
Y as in the uſual form of Sentences. 

L 6. If it is appealed from grievances ( that are made 
- before the pronouncing of Sentence, ) and afterwards from 
C | the definitive Sentence, and the ſeveral Appeals, are con- 


rained in one and the ſame Inhibition, and are accumula- 
El ted in one and the ſame Libel if the Party appealing do 
co make default, in the proof of his Libe], as to the grievan- 
L 4 CES 
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+ Succumbens ccs Libellate,and hath juſtified his appeal t,as to the princi- 
in al:q.a appel. pz] Cante, that is, if he hath proved that the Sentence pro- 
, af porin=as ;; nounced by the Judge from whom it is appealed, was in- 
ler ds +2. juſt, or null, or contrariwiſe. The Judge in theſe caſes, 
penſis,fol. 194. 18 wont to give two Sentences, the one for' the Party 
Sec.de exp.m appealing, and the other for the Party appealed : But in 
cauſts aff. cafe becauſe the Party appealing hath proved the Libel on 
Jeri. his part, and not in the whole buſineſs, he ſhall not obtain 
Charges of appeal, but a compoſition of Charges is to be 
made ; that is becauſe he hath appealed frivolouſly and un- 
juſtly, either as to the grievances, or as to the Sentence, 
and ſeeing the Party appealed hath obtained Sentence on 
his part, as to the one, or the other of the appeals, he 
ought alſo to obtain his Charges, as to this appeal: There- 
fore a compoſition of the Charges, is to be made as above. 
But admit that the Party appealing, doth exact more or 
greater Charges, in his Appeal from grievances, than the 
Party appellate doth prove he hath been at, in juſtifying 
or confirming the Sentence of the Judge, from whom it 
is appealed, as to the juſtneſs of the Cauſe : As forexample, 
the Party appealing from comminatory, or threatning 
words, ( that is, when the Judge, from whom it is ap- 
F pealed, doth threaten the Party, that be will give Sentence 
againſt him, which words do appear in the proceedings of 
the Judge ( from: whom it is appealed) which are made 
to the Judge, to whom 'it is appealed ) he ought co prove 
theſe words, or otherways, he ſhall loſe his Cauſe. Like- 
wiſe the Party appealing in a Cauſe of Correction, if the 
inferior Judge do grieve any man, before the Sentence is 
Pronounced, or 'by his Sentence, or Perchance ©fter Sen- 
tence, the Party grieved in this caſe, ( though he might 
interpole his appeal, as to the Judge alone,and might proſe. 
cute the ſame,as to him,yet out of the reverence due to the 
Judge in the appeal) he may fay, that the grieveances, 
from which it was appealed, were laid at the Petition, the 
Initance, the Promotion, or Inſtigation of ſome other Per- 
ſon, not- named in the Acts of the Judge, from whom it 
is ſo appealed )) and this appeal is to be Proſecuted, as to 
this Perſon, and notas to theJudge ; and the ſaid Party ap- 
pealing ought ta prove by Witnelles, that theſe grievances, 
were 
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were inflicted upon him, atthe Inſtance, Petition,Promoti- 
on or Inſtigation, of the faid Party appellate, or other- 
ways, he will loſe his cauſe of Appeal. Likewiſe if it be 
appealed from too great and exceſſive a Taxation of Char- 
ges if this exceſs doth not appear by the proceedings 
themſelves, being tranſmitted, as often falls out eſpecial- 
ly, when the exccſfive Charges, ( as well for Solliciting 
the Cauſe, as for diſpatch of the Commiſſion in remote 
parts, for Examination of the Witneſles ) are asked, the 
Party appealing is obliged to prove by Witneſſes, that theſe 
Charges are exceſlive ; in all theſe caſes, the Party appel- 
late, if he obtains Sentence for himſelf in a Cauſe of grieve- 
ance, .he ſhall obtain, as well his ordinary Charges, made 
in proſecuting this appeal, as alſo the other Charges, made 
in proving the aforeſaid grievances, by Witneſſes upon the 
like reaſon alto, if the Party appealing, do ( by new 
proofs, known to the Party appellate ) obtain in this ap- 
peal, from a definitive Sentence, and is caſt in a Cauſe of 
grievance, he ſhall obtain his Charges of appeal. Bur it 
is otherways, if the other Party was ignorant of thoſe 
proofs ; for in that Caſe for his Malice in not producing 
thoſe Witneſſes in the Firſt Inſtance, + he is to be Condem- tf He expenſe 
ned in Charges, yet the Party appellate ſhall obtain ſome ; mn CAS Nite 
Charges, to wit, thoſe which he expended, by reaſon of —__ 
the Sentence which was given on his part, ( viz. ) for the rarione contu- 
Fee of the Sentence, and the Execution thereof,and the Fees macie.De qui- 
of the Advocates and Prodtors, for giving informations, # v:de Lanf. 
and diſpatching Atts in and abour the ſaid Sentence, which 7%: 4 me 
the Party appellate obtained. This Mr. Clark faith he has fem. c. 
known adjudged , in the appellant, and the appellate, niam. 
through evil repute ; for he who produced not his Wit- 
neſfles in the Firſt Inſtance, is of ill repute, and not to be 
excuſed from Malice ;* and he who knew that his Adverſary 
had Witneſſes to prove his intention, and yet obtained Sen- 
tence, is not to be excuſed of Malice, &c. when a Sentence 
is nulled, &«, or retratted, See Alciat ®, * Ub: ſupra 


d finem 
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The putting this Sentencein EXECUTION or | 
the claiming the thing adjudged. 


- —  —_— — pm—y dt _ 


1. How Res judicata, or the thing adjudged, doth differ from 
a Sentence, and when it s [aid ſo to be. 

2. After how long time ( from the pronouncing the Sentence,) |, 
it ought to be demanded to Execution. ; 

3. The Form of the Proftors Exhibiting his Proxy after fifteen 
days are elapſed, from the time of proneuncing the ſaid 
Sentence, and his Petition to have the ſame put in Exe- 
cution, and to have a Citation Decreed in order thereto. 

4. How put in Execution upon the return of this Citation, and 
how the Charges are Taxed, ( if the Party pretenam 
” appeal is abſent ) and how a monition is granted 7 - 
Tem. 

5. How put in Execution, if the ſaid Party is preſent. And 
faileth to prove that he hath appealed. 

6. The Manner of making, manifeſt, and apparent, the thing 
adjudged, when the Sentence is demanded to Execution. 
And how the Party ( adjudged to pay the matter con- 
tained in the Sentence ) muſt be proceeded againſt ; if he 


refuſeth. 


Es judicata, or the thing adjudged, is ſaid to be that, 
which is determined by the Sentence ; the Sentence 
adjudgeth, and puts an end to the matter, but the Res 
Juaicata, or the thing adjudged, is the effe&t of it, and 
poſleſleth that determination or Sentence may be appealed 
from, and retains its name, ſo long as the time is in being 
which 1s allowed for Appeals ; but that time being elapſed, 
it receives the name of res judicata, or a matter fully 
adjudged, and cannot be appealed from. Now the 
Sentence may have its effects upon the thing adjudged 
many ways, as. _ x. If it be not appealed from &, within 
- a 
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a Lawful time.2.If theAppeal be ——— into Court. 3.1f 

it be not} proſecuted therefore the Sen- EW 
rence is then faid to paſs, or have its Le gone ter Bo eng 
effects upon the thing adjudged, when bum ſentenzia. Se.3. Weſemb. parat. 
the time of provocation or appealing Ff de re judicar. n. Modeſtinus ff. 
from it is elapſed, ſo that the right of #1; de re jud. Chriſtoph. Brecht. in proc. 


A : Judic. c. 14. in prax. etiam que fit 
the Sentence cannot be any more eleganter traditur a Myſ. tnft. ds 


controverted. exced. Sef.de re jud It . 
2. The time which the Law limits by GE ata 
for putting this Sentence in Execution, is at this day fifteen 
days from the time of pronouncing the fame : though for- 
merly four Months were allowed: By the Law of the 
Twelve Tables thirty days was allowed ; as Gellizs ob- 
ſerves in his twentieth Book art the firſt Chapter *. * Quando [en- 
3. If the Party who ( at the time of giving Sentence ) *##. dicatur 
did pretend, and proteſt to appeal, takes no care to in- ous ay eg 
bibit the Judge from whom he pretends to Appeal, within —- >, je . 
the time Aſſigned for the proſecution, and the certifying the n. 9. Gail. r. 


- proſecution thereof; or if in caſe it be not appealed at all pra. ob/: 139. 


judicially, or in Court : If fifteen days are elapſed from P*7,*9* Mm. 

the time of pronouncing the Sentence, the Party who ob. , CER 
tained the Sentence, muſt go to the Judge, who pronoun- G41. i614, ob. 
ced the ſame, and muſt again Exhibit before him, his Proxy 135. 10. Cu- 
for M. and make his Party for the ſame, and deſire that 46s mmf. L1. 
N. ( that is the Party againſt whom the Sentence is given) L 39-0. — 
may be called by a Citation, againſt ſuch a day, to ſhew I 
cauſe why the Sentence, already given againſt him may Je re jud. 
not be put in Execution , and the 


Charges Taxed * which Petition the #* TY Nees. 
Judge Decrees, appointing the Par- a now 
ty ( who pretends an appeal, ) a day «n ſit citand. in executione. ibid. de. 
for his appearance, according to the 48% 7. 40, 41, 

diſtance of his habitation. 

4. Upon the day, ſo appointed f for t Quomodo autem facienda fit executia 
the ſaid Parties appearance, the Pro- 4% Ulpiano pulcherrime oftenditur ff. 
ctor who obtained the Citation, muſt = 5 4 Divo. pio.1 5.de re jud.Schurf. 
Exhibit che ſame, with a Certificate _ COIs Fn nd n—_ 
indorſed upon it ; and muſt accuſe the FOE has 
cortumacy of Q. who was cited to ſhew cauſe, why the 
Ser. tence already pronounced againſt him, may not be 


put 


o*». 
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put in Execution'4. and A the Charges of Snte, ex- 
pended on, his patt, in this Cauſe, might not be-. Taxed. 
Wherefore ,the ſaid, Party not appearing, nor alledging 
any -reaſon, why the faid Sentence may nor be; pur in 
Execution, he muſt deſire that he may be reputed-contu- 


— _—__ 


macious, and in penalty of ſach his contempt, that” the 


aid Sentence , ſo already pronounced, may be - pit in 


- 


Execution, and the faid Charges Taxed ; then the Jridge - 


( the ſaid Party fo pretending an appeal, being called three 
times, and not appearing ) doth pronounce him contama- 
cious, and in penalty.-of ſuch his contempt,' doth commir 
the Sentence to Execution ; and then. 
the ſame doth give the Judge, a ſchedule of Charges of 
the whole Sute, and in penalty of the aforeſaid Party, ſo 
Cited, called and reputed as contumacious, and not appear- 


the Party obtaining | 


ing, he muſt deſire the faid Charges to. be Taxed. And' NW 


+ An Aﬀor poſe then the Judge doth Pronounce and Decree, as is requeſt- 
fit petere ex- ed, and at the bottom or end of the ſchedule givenihim 
pen: a reficzaf- to Taxhe muſt write We,Tax N.co pay t ſuch a ſum,andthen 


Trondit Lan.de © Muſt pur his hand to it. Then the Party himſelf, or his 


expen.n. 21.65 ; ' 
5b: ab eotrafia- have expended, or are like to expend neceſſarily, * the ſim 


. Fur que ſunt Taxed; and though it is commonly uſed, that the Party 
| > <2.”wa wa 
þ cron hath expended, and is like to expend the ſame, yet que- 
1.9.18. re, Whether the Party, ought only to Swear as to thoſe 
* Tr expenſar. things Which are expended, and not thoſe Charges he is 


zaxatione tr14 Jikely to expend, further in the matter. Then a monition 
debent concur- 


xp lt appeal, when the Judge of that appeal, hath-pronounced 
qualiter, for his own Juriſdiction, and hath proceeded in the prifick/ 
| J pa 


who defires this Taxation of Charges, do Swear that he. 


Proftor, muſt Swear to this Taxation, ( viz. ) that they . 
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pal Cauſe ; for if otherways, his Sentence were a confir- 
mation of the firſt Sentence, and that the Cauſe is remitred 
back to the Judge, from whom ir is appealed ; then the 
ſaid Judge, who determined the appeal, is not Judge as 
to the Principal lot, or matter Sued for, and therefore can- 
not grant a Monition, to pay more than the Charges afore- 
ſaid. Likewiſe obſerve that upon ſome good motives, the 
Judge may appoint ſeveral days, for the payment,as well of 
che thing adjudged, as of the Charges, 

5. If the Party, againſt whom che Sentence was pro- 
nounced, and who pretends an appeal, do not appeal at 
the” time of pronouncing the Sentence aforeſaid, but duth 
appeal in writing, before a Notary and Witneſles out of 
Court, and being called as aforeſaid, ( to ſhew cauſe why 
Sentence ought not to be put in Execution ) doth appear, 
either by his Proctor or Perſonally ; the Party who obtain- 
ed the Sentence, muſt ſay that he doth in the preſence of 
the ſaid Party, &c. deſire that the Sentence already pro- 
nounced, may be put in Execution, and that the Charges 
may be Taxed. Then the Party appealing, if he intends 
to proſecute his Appeal, muſt ſay that ( under the prote- 
ſtation of not conſenting, &c. as afterwardsin appeals ) he 
doth Exhibit his Proxy for N. and make his part for the 
ſame. And muſt alledge, that ugder thoſe previous pro- 
teſtations, the Sentence already Yronounced, ought not 
to be put in Execution, in as much, as it hath been and is, 
( on the part of his Client, ) Appealed (in due time and 
place, ) from the ſaid Sentence ; and that as yet, the prj- 
mum fatale, doth depend, that is, a year is not elaphed, 
from the time of pronouncing-the ſame, or rather, from the 
time of interpoſing the Appeal : And then, if the Party 
who obtained this Sentence doth believe that the Parry 
Appealing did interpole his Appeal in due time, before a 
Notary and Witneſſes, he may deſire the Judge to appoint 
and prefix a time, to proſecute and certify this Appeal : 
And then that time,* or times, fo appointed, for pro- 
2Cution, being elapſed, if in the mean time, the Judge is 
not Inhibited, the Party who obtained the Sentence, may 
( in the preſence of the Proftor;who pretends this Appeal, ) 
defire that the Sentence may be put inExecution, without 

any 
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any other or further Citation or Monition, to that pur- 
poſe ; becauſe the ſaid Proctor pretending an appeal, hath 
Exhibited his Proxy, for his Client, ſince the Sentence was 
Pronounced,and hath alledged an Appeal : Then the Judge, 
ought to commit this Sentence to Execution. But it is here 
to be noted, that if the Party pretending an appeal, hath 
ſo appealed, in due time and place, and hath obtained 
an inhibition ( for he who obtaineth an inhibition, is faid to 
proſecute the Cauſe ) from the Judge, to whom he ap- 
pealeth, within the Term appointed for the proſecution of 
It ; though he doth not fatisfie the Judge ( from whom 
he appeals ) of the proſecution thereof, neither upon the 
day Aſſigned for that purpoſe, nor upon the day, 
Aſſigned to certify touching the ſame, nor before : And 
though ( as above ) the days of proſecution and certity- 
ing, are elapſed ; and though the- ſaid Judge from whom 
it is appealed, do ( in the preſence of the Proftor of the 
Party appealing, who alledgeth no Cauſe, or in penalty 
of the contempt of the principal Party, who was Cited to 
ſhew Cauſe, why the faid Sentence, ought not to be put 
in Execution ) commit this Sentence to Execution ; yet 
notwithſtanding this Execution, the Party appealing may 
proſecute his appeal, and if it be juſt, he ſhall obtain ir, 
notwithſtanding that thÞ ſaid Sentence were committed to 
Execution : Yet the ſal Proftor ( or the Party himſelf, if 
the Premiſſes were done in preſence,) ought to dillent from 
all things, being ſo done by the Judge, and ought to pro- 
teſt as to the Nullity of them ; Mr. Clarke fays, that this 
Queſtion, ( viz. whether or no, this committing the Sen- 
tence to Execution, hinder the Party appealing, though 
ſix and twenty years are elapſed, before he proſecute his 
Appeal) was very much controverted amongſt the Learn- 
ed Advocates, but it was adjudged for the Party appeal- 
ing. But if the Proftor who obtains the Sentence, do be- 
lievs, that the Proctor againſt whom it is pronounced, hath 
not appealed within fifteen days, after the ſame was fo 
propounded, he may deſire the Judge to Aſſign a time, a- 
gainſt the next Court day, to prove that it is ſo appealed : 
Becauſe this Allegation may be proved, by the ſole Ex- 
hibition of the publick Inſtrument, made upon the Read-' 
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ing of this appeal before a Notary Publick. And if within 
the Term ſo Aſſigned to prove this appeal, the Party do 
inform the Judge, that it is appealed, the Judge may ( at 
his requeſt ) Aſſign the ſaid Party appealing, one or more 
Terms, to Proſecute, and Certify as above, which if he 
do not prove, then the Sentence is committed to Executi- 
on. Burt here obſerve, that ſometimes it is appealed by 
the Prodtor in the firſt inſtance, in remote parts or elſe it 
happens that ſometimes the Notary Publick in whoſe pre- 
ſence it was appealed, doth dwell far of ; therefore in theſe 
caſes, a competent Term is to be giventothe Party appeal- 
ing, to prove that it was appealed in a due time, and place: 
For the Proftors in the ſecond inſtance, of Appeal, have 
not always theſe appeals in readineſs, but they remain in 
the Cuſtody of the Proctors of the firſt Inſtance, or ra- 
* ther in the Cuſtody of the Notaries, before whom the Ap- 
peal was Read and Interpoſed. 

6. Now if in a Cauſe of Legacy, I have proved that 
ſuch a Legacy is due i» ſpiece, ( vis. ) ſuch Houſhold 
Goods,Golden Veſſels, Golden Chain, or the like were left 
me, and the Executor hath withheld the fame ; and that I 
have obtained Sentence againſt the ſaid Executor, to Com- 
pel him to pay the ſame, or the true value thereof, but 
have not proved what the value of ſach Legacy was. Or 
if 1n a Cauſe of Tithes, I have proved that there were ſuch 
Tithesdue to me,but have made default in proving the value 
- of them. Likewiſe in Cauſes where Iſſue for procurations 
or yearly Penſions, if I have proved that they were due 
to me, but have omitted to prove their value, Sentence is 
to be pronounced on my behalf, that the Premiſſes are due, 
and are with-held, and the Defendant is to be condemned 
in them, and in Charges. And the Plaintiff ( in every the 
aforeſaid caſe, before he requeſt the Sentence to be put in 
Execution, as to the principal lot or thing adjudged ) 
ought to call the Defendant, to ſee the matters adjudged 
1n the Sentence, made manifeſt and apparent ; and alſo he 
muſt deſire that Witneſſes may be produced thereupon, 
and may be Sworn and Examined as to the value of the 
things acjudged. And if the Plaintiff prove the clearneſs of 
the ſaid matters, or that they are apparent, what things 
he 
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he claimeth by that Sentence, then in the preſence of the 
Defendant or his Proctor, he muſt deſire that the Sentence 
may be put in Execution, and the Defendant is to be com. 
pelled to pay the value of the thing, or matter adjudged, 
by the aforeſaid Sentence, as in other ordinary Cauſes ; 
but it the Premilles, ( as to the aforeſaid making apparent 
the things adjudged,) were done in penalty of the con- 
tempt of the Defendant, then before any Execution be of 
. the faid Sentence, as to the clearneſs of the matter, the 
Defendant ought again ( at leaſt it is moſt ſafe ) to be 
Cited to ſhew Cauſe, why. the Sentence alteady pronoun- 
ced, as to the apparent value of the things adjudged, ought 
not to be put in Execution, and the faid Party admoniſhed, 
to pay the ſum or value, thus made apparent. The reaſon 
of this is, becauſe the Defendant, may appeal from this 
Liquidation, or manner of making the matter adjudged 
apparent, if the Judge exceed due Meaſure, or Moderati- 
on. And obſerve, that in that caſe, of making the matter 
adjudged apparent, if the Defendant do appear, he may 
except againſt the Witneſles, produced to prove the fame,and 
may uſe any defence, which he might of right have uſed, 
if the ſaid Liquidation, or proof of the valne, had been 
made before the Canſe was concluded. Burt this limitation 
- is yet further to be made herein, that if the Plaintiff has al- 
ready alledged the value of the Premifles in his Libel, and 
hath produced Witneſſes thereupon, and got their Depo- 
ſitions publiſhed ; then this publication, doth ſo prohibir, 
and obſtru&t the faid Party, that he cannot produce new 
Witneſles, upon this matter, or value. To conclude, if the 
Party againit whom the Sentence is given, doth not pay 
the thing adjudged, ( if it be in his Cuſtody ) and accord- 
ing to the tenor of the Monition to that effeft, above 
mentioned, then the ſaid Party is to be Excommunicate, 
ſignified and, Impriſoned, as above,in the Second Part of this 
Book, touching Excommunications. Thus we have gone 
through the whole proceedings,in plenary Cauſes, from the 
Firſt Foundation, to the Exit, or final Determination and 
Authority, the Eccleſiaſtical Courts can pretend to have m 
the ſame. 
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THE FOURTH PART. 


The Whole Order ind Manner of proceeding in Sum- 
mary Cauſes from the firſt Inſtituting until the De» 
termination thereof. 


CHAP. L 


SRC © 


T. What this proceeding is, and when ſaid to be ſath. 
2. The order of Ob:aining, Executing Certifying and bringing 
in Citations in theſe Cauſes. 


alſo in the Firſt Part, you heard that there were two 
ways of proceeding in Cauſes,in theſe Courts; the one 


I the beginning of the Second Part of this Book as 


_— Plenary the other Summary ; according to which 
worm of proceedings, the Cauſes were alſo divided into 
M Plenaty 


-- Gb OR a> os 
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Plenary and 5ummarv, tne former of which has been even 
now ſpoke of, and fully defined. Now this Summary rro- 
ceeding, is faid to be that in wiich no reaſon of ord-r is 
kept, bur rather all order 1s deſerted, the Truth of 1c Faſt, 


| + GailpraR.ob. being only inſpected : f Or it is proceeded de p/ano, ſine 


hb. 1. O. 7. n. ſfrepitu, & figura judicis : To wit, according to the form of 
5. Myz/. Inſt. che Letters. And this Summary proceeding 1s divided into 
de ſucceſs.ſuvla- F,xty aordinarium, Momentaneum, Summatiſſumum. What theſe 
= 6 —_— are,and what priviledges t'us Summary proceeding acquires 
c. quomam, n. {0 It ſeit, the aforeſaid Authors have declared ; elpect-lly 
12. & in c. Lanfrance, and clciatus, Who afe very copious, herein, in 
ſepe, per to- the places atore quoted. 

erm c. Alciat. >» Tt js needlets to repeat again the order of Obrain- 
prax.d. ſumma ing, Executing, Certifyin d bringing Cit: 
ria cognitione, M8 EXEC B VL vying, an ringing Gitarions Into 
Se#. qualiter Courr, tering that 1s already done, in the Second Part of 
fiat, fol. 37. this Book, and ſeeing the fame order as to that, is alike ob- 


Bartol. in ex- ſeryed in all Cauſes. 
rravagan.ad Ye- 


primend. verb. 
ſummarie, & 


verb.de plano. > - »*'& Fo 


The Manner of giving in the Libel in this proceed- 
ing, getting the Perſonal anſwer, Producing , 
Swearing, Examining and Publiſhing the Wat- 
nelles. 


I. Hm the Libel FL offered and admitted n this roceed;ng, 
and how diſſented from by the Advcorſe Party. 

2. Hny the Perſonal anſwer, and the Witneſſes are requeſted, 
and taken, &C. and publiſhed ; and how exceptions al/o 
may then be gium as before. 

3. The manner &f o2ttrg the firſt aſſignation to hear Sentence 
in theſe Cauſes. 


He Plaintiff { that is, his Proftor ) mnt grve in the 
Libe!, and defire that it may be proceed} Summart- 

ly, & de plawo;, which Petition, the Judge iecrees : The 
Defendant Replies, that he ditferts from tlze Promilles ; 
ard 
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and this difſenting is ſufficient in theſe Cauſes without con- 
teſting Sute t and denying the Libel, &c. as in the Plenary + Lavfubs fi 
Cauſes. Then the Plaintiff defires, that the ſaid Libel may 77: ©/<P% 
be repeated in full force of the poſicions and Articles ;"* 3 4 
which the Judge may ſo repeat, with a Salvo Jure imperti- 
nentium, © nu admittendorum. Then the Plaintitf deſires 
that the Proctor of the Defendant, may anſwer to the ſaid 
Libel ; who anſwers no other ways than that he doth nu 
believe the poſitions to be true. 
2. Then a Citation is requeſted for the principal Party, 
to appear before either the Judge, or Commiſlioners, and 
the ſaid Citation is to be brought into Court, the anfiver to 
be raken, and all things to be done, like as is ſhewen in 
the Fourth Chapter of the foregoing part. The Witneſ- 
ſes are alſo to be Cited, Produced, Sworn, Examined, 
Publiſhed and Excepted againſt, in all things, if occaſi- 
on be, as is at large Specified, in the Chapter forego- 
ing. 
3. Now the proofs being publiſhed, the ProCtor of the 
Plaintiff, or he who hopes for Victory in the Canſe, de- 
ſires the Judge to Aſſign a time to hear Sentence, if the 
matters propounded, or to be propounded, obltruct nor. 
And this is called the firſt Aſſignation to hear Sentence, and 
enjoys the like priviledges in theſe Cauſes, as the Term 
Aſſigned to propound all Acts, in Plenary Cauſes. 


— 
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CHAP. IL 


Of SENTENCE 7## theſe Summary Cauſes, and 
the matters preparatory thereto, 


= = + 24 


I. Witneſſes may be produced, on the day which was Aſſigned 
for Sentence, as above. 

2. How and when'it is ſaid to. be concluded in theſe Cauſes. 

3. Informations, and Sentence muſt be given as in the Ple- 
nary Cauſes. F 

4. How the Sentence muſt be drawn, and pronounced in Ple- 
nary Cauſes, as well as in theſe Summary Caſes, if the 
Defendant is Dead after the Sute is Conteſtcd. 

F. The Sentence to be requeſted and put in Execution in like 
manner as before. | 

6. The Prottors Petition, againſt the Executor or Adminiſtra- 


tors of the Deceaſed, m order to call them to ſhew Cauſe þ 


why the Sentence pronounced in theſe Cauſes, may nat be 
put im Execution, 


Pon this Firſt Aſſignation to hear Sentence, ( if the 
things propounded obſtruct not ) in theſe Summa- 
ry Canſes, the Plaintiff or the Defcnd:.nr, if they have 
any necetiary Witneiles, preſent in Court, and do Swear 
that they are >eceliary, on their behalfs, the Judge may 
Admit, Swear, and Examine th=-m, and they may be ob- 


j.Ct d agamit or rejected in the very ſame manner as when F 
the Witne{ics are rroduced, on the day Afitgned to pro- | 


pound all Ats &c. in Phnary Cautts, to which we rc« 
ter you, having ſpoken before. 


2. On this day thus Aﬀgned for Sentenc?, he at whoſe Þ 


Peririon it was fo Aſſigned, mult defire again that it may 
be Aligned, ad andiendum Sentent;arn ſimpliciter, or that the 
next 
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Next Court day, may be again Afyyzned, to hear Sentence 
abolurely. And the Adverſe Party may either diltent, 
or keep ſilent, at the premil;es. And if neither party ( be- 
fore this Szcond Afſignation to hear Sentence is made ) do 
give in any matter,All.-pation or exceptions againit the V it. 
nelles ; then this {econd Aſſignation, induceth a concluſi- 
on in the Cani>, And note as above that it on the ſaid 
day, fo Alli;med to hear Sentence, nothing is done, then 
It is ſaid & be concluded in the Cauſe ipſo fatto. 


$. This being done,Informations are to be had and made 
in the Cauſe, hke as 1s ſpoke in the proceedings in Plenary 
Cauſes, and Sentence is to be given in the ſame manner, as 
was there directed. 


4. There is this one thing, very material to be conſider- 

ed which is common to all Caufes,both Plenary and Sum- 

mary ( and which I omitted in the foregoing part ) Sc 

if the Adverſe Party, againſt whom Sentence 1s to be pro- 

nounced, be Dead after the Sute is Conteſted, and before 

the Senrence is ſo pronounced, you ought to take care, 

how you condemn t!he Perſon Deceaſed, ( though per- 

haps the Senrence is made in preſence of his Proctor ) in 

any thing; becauſe in that caſ>, the Sentence would be 

Null and Void ; but let the S-ntence be drawn after this 

manner ; We Decree the Party of the faid N. to be con- 

Cemned in ſach a Legacy or in Charges, and to be ad 

moniſhed to pay, &c. and in this caſe, aftzr the Term 

which is allowed by the Law, for an Appea!, is elapſed, 

( which by the Law is to be done within ten f days, by the F Mynſ. byft. 

Law, but within fifreen days, ( by the Statnte ) from the 4 excep. Se#, 

time of pronouncing the Sentence ) the Executors, or Ad- Ho 7 * 
= "7 . pra@. che 

miniſtrators of tie Deceaſed, are to be called to ſee the ſerv. |. 1. ©. 


Sentence put in Execution. 139. per tor. 
Mn. obſ.Cam. 
5. Now the Sentence is to be requeſted to Execution = 2. obſ. 2. 
in like manner as in Plenary Cavſes, a Citation being had ; ary _— 
againſt the Party, againit whom Sentence was laid, to appel. 65 rela, 
ſhew Cauſe why it may not be put in Execution ; upon the ». 9. paraz. F. 
return whereof it may be put in Execution as before. Lit. E. 
M 3 6. But 


a 
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© 6. Bur 'it 1n Cafe the Party is Dead as was Even now 
ſaid tnen the Proctor who obtaineth the Sentence, mult al- 
#Pþi/ipjns De- ledge that after the Sute was conteſted, ® or perchance 
&us 711 1. #/1e \hileſt the Cauſe of Appeal was depending, N. ( that is, 
RE my _ the Party againit whom the Sentence was given ) Died 
#n bereic, fi : - . ; p , 
{is cm des having made his Will, and appointed ſuch and ſuch Execu- 
Fun®s ſit cn tors who have proved the ſaid Will, Legally ; or that the 
zeſtata, tran= {zid Deceaſed Died Inteſtate, and that Letters of Admi- 
"Wat a4 niftration of his Goods, are committed to, and taken by 
BS: M. wherefore he muſt requeſt that the ſaid 2. may be 
called againit ſuch a day, to ſhew Cauſe, why Sentence 
already Read, and Pronounced in ſuch a Caiifſe betwixr 
fuich and ſuch Perſons, may not be put in Exccution, and 
the Charges taxed. Upon the return of which Citation, 
the Sentence is to be put in Execution, and all things are 
to be atted and done, in and about the fame, ( like as 
was ſheywn in the foregoing part, in the laſt paragraph ) 
as though the Party had not becn Dcad. We might here 
proceed to ſh:w the order and manner of Relations Con- 
tulrations, and Remiſſions, whar they arc, and when and 
bow done ; but I muſt acknowledge this to be zegatinm 
ainis arauum, and mult therefore ref-r you to my Au- 
+ Aliar.prax. thors, | and ſubmit the matter to the Learned, to receive 
ae remiſſion.© jtg illuſtration. Except where Mr. Clarke maketh mention 
recarzn. 1-60 of cities of theſe, in this his practiſe. I ſhall adventure 
Senten. Peiit- 
en. TVclemo. ff. 


© rel1tzon. 2. having ſhewn the whole proceedings, winch are common 
——_ j=cob. to all Canſes, both Summary and Plenary in general ; I 
mp , Hl, now intend to proceed in my propoſed method, ard ſhew 
2:15.14 ©. ;, how ſome Cauſes require and enjoy fum?2 privitedges in 
25.27.43. & rhe proceedings, which are only proper to themſelves , 
jeg. Gal. 1.6b. ard rot to others. Such as are Appeals, Matrimonial 
TT. %. WE. bf. Canſes, Defamations, and Tithes, cc. and this with as 


121. 1: #1.65 , : : 
o5/; a2. n. 6, Much merhod as 18 poſſible, or can well be Imagined, 


Gymm. vec. Re Navirg {ich a Labyrinth to wander in, and ſuch a Chaos 

miſjoriales. - to model, as all Feople will (I hope) own Mr. Clarkes 
"_ Fy , . CO” ' 

Se&. periult, © Practice to be. 


ze. 


And here alſo I might have obſerveg ( before we enter 
npon the treatiſe of Appcals) that there arg ſome Sen- 
4 : fences 


to make the matter ſo jntclligible, as that the meane!t ca- : 
de appellation. pacity may in ſome meaſure apprehend tim. Thug, | 


, 
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te AM 


tences which are void zpjo jure, and therefore not to be Ap- 
pealed from : Bur this being a matter ſo profound, and of 
too great a depth, for my capacity, and experience, I 
ſhall therefore refer you to my Authors, f and tothe Learn- | 

ed Civilians whoſe Reading and Experience, can better in- ? m_ pa- 
form them in this point : To whom ( like as in this, ſo in ___ on 


all elſe ) do I ſubmit. tie ſme appel= 
latione reſcindantur. 
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THE FIFTH PART. 


Of Appeals. 


CHAP. I. 


The manner of proceeding in thefe Cauſes in general, 


2 + + 


3. What an Appeal is and what are its formalities. 

2. How many Mot of Appeals there are. 

3. In what caſe it is permitted to Appeal from, and to, one 
and the (ame Fudge. 

4- It is Lawful to Appeal, from the Dean of Shoram ( and 
other Deans, and particular Commiſſaries, which belong 
zo the Arch-biſhep of Canterbury ) to the Official of the 
Arches, or to the Auditor of the Court of Audierce. 

: ſ. The 


— 


35 


PART. V. Eccleſiaſtical Courts. 


5. The Mamner and Order of receiving and proceeding in 
Cauſes of Appeal, made to the Courts of the Lord Arch. 
biſhop of Canterbury , and their granting Inhibitions 
thereupon. Alſo what theſe Inhibitions ought to contain, 
and how certified and proceeded upon. 

6. The Manner and Order of receiumg and prowuting Ap. 
peals made to the Kings Majeſty, which are Tried and 
Determined by Delegates, and their granting Letters of 
Inhibition, &C. thereupon. 


Have great need to crave the Readers Pardon for 
this Undertaking, knowing that in this Treatiſe of 
Appeals eſpecially, I ſhall become Iyable to Blame 
for not reducing all Mr. Clarkes Titles, into their 

proper Order and Claſſes as Mr. Clarke intended them. 
Bur I Beſeech, you Good Reader, who ever you are, do 
me bur this right as compare his Chaos with this, and then 
tell me how little reafon you have for a Querele ; nay 1 
hope vou will rather excuſe what is amiſs, or at leaſt re- 
gulate it : Either of which I ſhall own as a kindneſs. The 
method I have propoſed in this Treatiſe of Appeals, is to 
ipeak Firſt of the Order of proceedings, and the Prattile 
which is common to all Appeals in general, and next, that 
Order and Practiſe, which is common to thoſe Appeals, 
which are made from Sentences and Grievances, ſeveral» 
ly and reſpectively. 


r. Now an Appeal | is no more in Law, then the asking + x; 
or requeſting help, and afliſtance from a Superior, againſt Je 


oe 


| the injury done by an inferior Magiſtrate : Or an Appeal /a, . 2, 3. 
$ 15a certain provocation, gradually made, from an inferi- 
| or Judge, to a Superiour, that he may 4z novo, take cog- 
 nizance of the Cauſe already tryed, and (as the Appel- 


| 


lant intimates ) unjuſtly Determined, and that he may 
reduce the Sentence, already pronounced, into a more 
equitable State; now theſe Appeals have certain formalities, 
or ſolemnities to be obſerved : The obſervation of which , 


E are the Chief Cauſe, of the Appeals ſubfiſting in their pro- 


| 
4 
Ut 


4. 
$ 


per 


= 
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per form. To the formal part of an Appeal, is requeſted, 
Fir(t that it be done gradatwm, or gradually : that is, to the 
+ Gail. lib. 1. next and immediate | Superior Judge, no mediate or-other 
obſ. 119: 3.2: Tydge, being betwixt the Judge from whom, and to whom 
it is Appealed. Secondly, that there be a Solemn manner 
of Appealing which is two fold ; the one which is made wivs 
woce, With the living voice ; the other which is made in 
writing. Thirdiy that there be thoſe things which are more 
commoniy called Solemnities : And thoſe are, the Oath, 
that it is not frivolouſly Appealed ; and allo that ( accord- 
ing to the Cuſtoms, Statutes, or Priviledges of ſome places) 
a Bond or Caution be given, to proſecute the Appeal, 
and to pay the thing adjudged, cc. Fourthly to this form 
of Appeal, doth alſo beiong the Fatale Appellationis ; which 
is a certain ſpace of time, appointed for the Appeal, fo 
called 2 fato, that is, Death, for during that time, fo ap- 
pointed, the Appeal is faid to live ; which being expired, 
it 1s ſuppoſed as Dead ; by reaſon of which Death or ex- 
piration, the Appeal is extinguiſhed, like as the natural 
Life is extinguiſhed by the natural Death. And this Fa- 
tale is either ſuch as is appointed for interpoſing the* Ap- - 
peal, ( which is Ten days by the Law, within which 
time, the Appellant ought to Appeal, either before the 
* Miynſcont-1- Judge, by whom he 1s grieved, or before a Notary } or 
ob. 31, cont. 3. {ch as is appointed for the proſecuting * of the Appeal; 
ob. 54. Gail. 1. in Which time the Appeal fo interpoſed, ought to be proſe- 


obſ. 141. Ru- cuted to the end. 
bric. £9 lib. 2. 


n.1.6.cum-ſeq, Now Appeals are of two ſorts, ( Sci. ) either Judi- | 


Po p_ cial or Extrajudicial Ff. The Firſt from the Sentence, the 
F. de ape! 1: from the Atts and the Extrajudicial Decrees. 


mn. 5. Plenzus. 
vero videas de 
his app.de =_ 

. a Scbaſt, oy iti 
_el _ The Judicial Appeal Definutive, 
appellatio. Se. 18 made either from Or 


15. per tot. the Sentence. Interlocutary 
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' Deferring to pronounce Sen- 
tence. 

1 Rejeting ſome concluding mat- 
ter, ſuch as are cauſed when the 
Sentence is pronounced. 

An injuſt Excommunication up- 
on a falſe Certificate, of the C- 
tation. 

Immoderate Taxing of Charges. 


The Extrajudicial Ap- 
peal may be inter- 
poſed upon ſuch 5, 
grieveances as any 
one may ſitter, by 


wherein to do any Aft, &c. 
_ Denying Audience to any one f, 


Many other grievances may be inflicted, according to 
the circumſtance of the matrers or things in conteſt, and 
thence may ariſe Cauſes of Appeal ; to enumerate all 
which grievances, is not Within the bounds of any. Mans 
knowledge, or foreſight, to particularize. 

3. If a Judge do conſtitute or ſubſtitute, ſome one to 
proceed upon all Cauſes in his abſence ; or another to pro. 
ceed in ſome particular Cau{e, or in ſome certain particular 
Cauſes; Or if a Judge dorh grant his Authority to certain 
Clergy-Men, to Examine Witnelles in remote parts, as in 
the Fourth Chapter of cte Third Part, &c. If any grieve- 
ance 1s inflicted, or offered, by this Subſtitute, particular 
Commillary, or Commilaries, ſo appointed as aforeſaid ; 
the Party grieved therchy, may Appeal from the ſaid 
Subſtitute or Commillary, &«c. to the ſame Judge, who 
appointed that Subſtitute, or gave that Anthority : Ard 
thence comes this general concluſion, that itis Lawful to 
Appeal from one who is delegated, to one who delegates. 

4. At the beginning of this Book where we ſpoke of the 
modern Judges, there are expreſt the reaſons why the Of. 
ficial of the Arches, was Anciently called the Nean of the 
Arches, though in very decd he be no Dean bur an Offici- 
al : Seeing therefore, not. cnly the Dean of the Arches, 
but alſo the Dean of Shoram, ard Croyden (though ſcituate 
within the Dioceſe of Lenden ) and Nyn- 
tc; are immediately ſubicct to the Arch-biſhop of Camter- 
| | bury, 


Too ſhort a delay or time * ® Lax dein- 
terloc. © Ap. 


n. 65. 


} Lanf. ibid. 


n. 66. 
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bury, and are almoſt exempr from the Juriidiction of the Dir 
ocefan Biſhop,and may Appeal from them, ( as from particu- 
lar Judges, having Juriſdictions Iimired and reſtrained ) ro 
the Courts of Arches or Audience. For the Statute, which 
is ſet forth,touching the form of interpoſing Appeals, makes 
no mention of theſe Appeals, therefore they are left, to the 
diſpoſition of the Common Law ; likewile for the atove- 
faid reaſon, it is Lawful to Appeal from the Commillaries, 
of the Arch-biſhop of Canterbury, within the Dioceſe of 
Canterbury, unto the ſaid Courts of the Arches, and Audi. 


Ence. 


5. Now if an Appeal be interpoſed, from grievances, | 


or a definitive Sentence, pronounced, or inflicted by an 

Inferior Judge, in remote parts, an Inhibition is Firit to be 

requeſted from the Judge to whom it is Appealed, ( wiz. ) 

from theCourt of the Arches, or the Audience ; ( in which 

| Inhibition, is uſually writ or inſerted, a Citation for the 

f We * rn Party who obtainerh the Sentence ) f orat whoſe Petition 

Fr = grievance was impoſed, ( which Party 1s called the 

Roding. pand. Party Appellate, ) to anſiver in a Cauſe of Appeal ; and 

Cam l.3.tit.11. by vertue of this Inhibition, the Judge from whom it is 

Gylmn. voc. In= Appealed, his Regilter, and the Party Appellate, are to 

bibitio, Set. },s Tnhibited, that they proceed not further, to the Execu- 
..—, "org tion of the Sentence, pronounced againſt the Appell 

Weſemb. para. *'o? / > 5 ppeuant, 

#.lib. 49. t. 7. Whilſt this Appeal deperds, nor do any thing to his pre- 

N.3. judice : And this Inhibition is to be Certified to the Judge, 

\. , to whom it 1s Appealed, with a Certificate thereupon, 

That thisisthe 1 1:ng mention what Gay the Judge and Party were In- 
order and man- , .... , 

ner of recerve- bibited, and an what day the Party Appellate, was Cited 

ing Appeals, to anſwer in this Cante of Appeal. And if the faid Party 

and grantins Appellate, do.not appear, he is to be proceeded againſt, 

Inbivitions as and Excomminicate in manner and form, as was {poke in 

ps pt the Second Parr of this Book, where it is treated of the O- 

ſeveral prefi- Tiginal proceſs, cr Citations. | 

dents, in the 6. All Appeals, from the moſt Reverend rhe Arch-bi- 

Courts of the ſhop of Canterbury, or from his Courts, and Judges, (wvis.) 

Lord Arch-vi- fo his Courts of the Arches. Audience, and Prerogative, 

ſrop f Tork: cre to be interpoſed to the Kings Majeſty, and his Court 

of Chancery ; and the ProCtor of the Party Appealing, is 

wont to draw the form of a Commiition,which he ought to 

81 | irz1mate 
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int:mate to lome Maſter in Chancery, ( particularly defign- 

ed for this purpoſe ) rogether with the Initrument of Ap- 

peal, if it be Appealed Extrajudicially, before a Notary 

Publick ; or otherways, with a True Copy of the Act, 

made before the Judge, ( from whom it is Appealed, ) Sub- 

ſcribed with the proper Hand Writing, of the Writer of 

the Afts of the ſaid Judge, if it be Appealed at the Ads 

of Court, at the time of pronouncing the ſaid Sentence : 

And then this Maſter, doth Teſtify, by a Subſcription under 

his Hand, on what day this Commiſſion was Exhibited be- 

fore him ; and afterward, the Proctor obtains the ſame un- 

der the great Seal of England, which he muſt preſent to 

the Judges, who are Delegated by that Commiſſion, un- 

der this form : I N. on the behalf of our Soveraign Lord 

the King, do preſent to your Authority , theſe Letters 
Commiſllional ; and do deſire that ye will vouchſafe to take 

upon you the Execution of them, and Decree, that 

the Judoe from whom it 1s Appealed, and the Party Ap- 

p=llate, may be Inhibited, and that the ſaid Party Appel- 

late, m.y be Cited to appear upon ſuch a day, to anſwer 

in ſic: a Cauſe of Appeal. Then the faid Judges make 

anſwer thus ; for the Honour we bear our Sovereign Lord 

the iSinz, we take upon vs the Execution of theſe: Letters 
Commullicnal, and do Decree, rhat it ſhall be proceeded 

un, according to the tenor of the ſame, and taar the 

J:dge frora wiom it is Appealed, the Adverſe Party and 

all or: rs be Inhibited, and we Decree rhe ſaid Adverſe Par- 

ty, io be Cited to aniwer in a Cauſe of Appeal: And in f Artendite 
t::-/- Apprals :o the Kings Majelty, it is to be proceeded 9#ed ubi liter 
in all thingslike as inother Cau'es of Appeal, to the Courts fenBaions 
of the Arch-i:thop of Canterbury. And note that it is very Puff Nats 
neceliarv, that in every Commiſſion of Appeal, ( and eſpe- 719 ſcribere r4« 
Cially t:0'e which are Exhibired before the Lord Chancel- {iExhibuit ta- 
lor ) + the 6ate, or day of the Firlt Exhibition or Preſenta- {© iteras, Sc. 
tion of a Coramiſhon, be writ down, that fo it may ap- bo "—_ 
pear to the Party Appellate, whether or no the Party'fc, nec eſt ne- 
Appealing, do du'y proſecute this his Appeal within the ceſſe inſeri tc- 
time Aſſigned him ( by the Judge from whom he #s tenor litera- 
Appeaicth ( for that purpoſe : Which if he do not 7 ons 
then the Appeal may be deferred 3 and this defertion =2 ug wk 


» prob. n. 9. 
wit” mY 
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will appear, by inſpeCting the Kings Commiſſion ; in the 
proof whereof the Party Appellate, will be very much re- 
lieved, ſeeing ſuch deſertion may appear ſo eaſily ; but 
for the better underitanding this Cauſe of deſertion, ob- 
ſerve what is ſaid afterward. 


= 7 » +: 08 1 


. What are thoſe four times, which are to be conſidered in 
Appeals, and how Appeals are interpoſed and when. 

. Why there is a neceſſity for the Prottor to Appeal, though 
his Office is Expired, or Determined. 

3. The Mamer and Order of asking and requeſting Apoſtles 
or di/miſſions. And within what time, they ought ſo to 
be aked and requeſted alſo what theſe Apoſtles are. 

4. What remedy if the Apcſtles are refuſed ; and why you muſt 
neceſſarily Appeal from ſuch refu{al. 

5- The Manner of Aſſigning the Apoſtles ; and appointing the 
Appellant to proſecute and Certifie, &c. 

. The Manner of the Proftor of the Party Appellate his ap- 
fearing before the Fudge to whom it 1s Appealed, to get 
bis Decree, for the Party Appealing to proſecute. 

7. When and in what caſes the Party Appealing ( if he can- 
not get bis Appeal Determined in the Firſt year ) ought 
to have a part of the Second year allowed for that pur- 
poſe ; and how the A wo ought to make a proteſt ati- 
on, what Impediments hindered his getting the Appeal De- 
termined, &C. 

. Alſo what theſe Impediments are, which may be alledged 
to get the Fatale Legis, and the Fatale Hominis Pro- 
ropued. 

. In Th part of the proceedings the aforeſaid Impediments 
ought to be alledged by the Appellant im order to get longer 
time for this his Appeal, 

10. In what caſe a Second year ought to be allowed, the ſaid 
Party Appealing, in which to pet bis Appeal Determm- 
ed. 

11. In what caſe, the Proctor Appealing, may be compelled to 

proſecute the Appeal, and grove a Libel, without any De- 

crae for the principal Party himſelf to proſecute. 


- 


» 


AN 
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I2. When and m what caſes,it ought to be Decreed for the Par. 
ty Appealing to ſhew Canſe, why his Appeal may not be 
declared as deſerted. F Mw 

13. The Manner oceeding, when the Party Appeals 

is called [o to F yore why his Appeal ld «Fn £ 
clared for deſerted. 

14. The Manner of proving that the Appeal is deſerted in 


this caſe. 


N th:{© matters of Appeal, there are four times to be 


from the Sentence. Thirdly the time of Preſcnring himſelf [1-77.75 
before the Judge (to whom ir is Appealed ) with this Ap- Appel. x. 51.e- 
peal, Fourthly, the time of Proſecuting this Appeal, ſo tam notat. im 
interpoſed ; and that time is a year, ſometimes two years, 747g n. I. 
which occurs from the time of the Appeal interpoſed ; ** Preceden. 
within which time unleſs the Appeal be proſecuted, it is 
pronounced as deſerted, and the Cauſe is ro be remitted 
back ro the Judge, from whom it was Appealed * amongſt * Mnſob/.Ca- 
the Saxons ( faith Weſembecy ) | in ſome Caſes, they inter- we'd al. cent. I, 
poſe the Appeal immediatly, ar the ACt of Court ; upon t Weſemb. ub. 
the pronouncing the Sentence, or the inflicting the grie- ſupra. 3.Chi- 
vance ; which practice is rarely obſerved ; for we rather liaus inprat. 
reſpect the time limited by the Law, tor that purpoſe ; ©4p- 124,125. 
therefore whether it be Appealed imm=4iatly ar the Act of —_ bb. ar 
Court, or nor, it is necellary, that aft-rwards ( in the due / rs 5s 
time, appointed by the Law ) an Appeal be interpoſed in b{. 7. Lanf. 
writing, ubs ſup. n. 49: 

2. Now the Proftor, though his Office is Determined 
and Extinct, fo ſoon as the Definitive Sentence is pro- 
nounced ( unleſs the Proxy be Exhibited de now») yet this 
Pruftor ought to Appeal from the Sentence, in dae time 
and place, unlets his Client do give him ſome contrary or- 
der : For otherways, the Client hath an Action againit his 
Proctor, ( fo neglecting to Appeal } for ſich damage as he 
may ſatier, by ſach neglect of his Prottor. 

3. If any Appeal from a Definitive Sentence, at the Ats 
of Court, and doth defire Apoſtles to be given, and Aſlign- 
ed, 
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ed, and the Judge Aſſigneth a Term, or a cime, allowed 
in the Law, on which to receive Apoſtles ; the Party Ap- 
+ Weſemb. ubi pealing, ought within thirty days, } (to beaccounted from 
ſupra. lib. 49. the time of pronouncing the Sentence, ) to go ( from one 
_ Libelis. time to another and from that hour of the day, in Which 
imiſſorits.N.3. . 
4. Chiliams.z *Þe Sentence was pronounced, even until the laſt hour of 
pra#.c.130, the day, in which the Apoltles ought to be requeſted ) to 
the Court of Judicature, and if he can have the prefence 
of the Judge in Court, he muſt deſire and requeſt that he 
will grant Apoſtles, In{tanter, nſtantins, & Inſtantiſſime, that 
is, with all poſſible ſpeed. And if the Judge who is thus 
earneſtly ſolicited and called upon, do retule to give or 
Aſſign Apoſtles, then is there juſt cauſe of Appeal upon 
ſuch retuſal. Bur if in that day, or time, and place a- 
foreſaid ( in which the Party Appealing as above, was pre- 
ſent and ready to ask his Apoſtles, ) the Judge were not 
* Weſemb. ub; Preſent allo, then a proreſtation ® is to be made by the 
fapra. de epp.ff. ſaid Party Appealing, betore a Notary Publick, and Wit- 
n. 9. de quo u- neſles, that he is -ready and prepared, to ask Apoltles, if 
rule eff proteſta+ in; caie he could have the preſence of the Judge ; and fer 
eſarium 2 further Cantel, let him dcſire Apoltles, before the ſaid 
lit: c. Lanfran. Notary Publick, and Witnetles, and alio rcquelt the No- 
ubi ſuprz. de tary Publick, then preſent, to draw up a publick Inſtru- 
Appel. n. 83. ment; upon this his proteſiation and requiſition , and 
verſ. Secundo , Aiſo the Witneſſes then preſent, ro give their Teſtimony 
Mk fy thereupon. And like as the Party Appeging, ( in order 
zeftario, non eſt ©O.found the Juriſdiction, of the Judge rq whom he Ap- 
neceſſe amplt= peals ) ought to Exhibit the Inſtrument ot Appeal, before 
us Appellare. jt is concluded in the Cauſe : Even ſo in the aforeſaid caſe, 
"I 7207, he ought to Exhibit the faid Inſtrument, made upon the 
c. ad finem. ,," . - My” 
notz bene. 5 n. Petition of the Apoſtles, and the proteitations ſo made 
$4. before the Notary and the Witneſſes, or otherwiſe he ought 
to ſuffer and loſe his Cauſe. And here obſerve, that if 
the Party. Appealing, do not deſire, and ask Apoſtles, in 
t T#:ſemb. p;- Manner and form as aforeſaid, he ought to loſe his Cauſe 
ras. #.1.49.7. of Appeal, though he might probably have a juſt Cauſs 
de Livel.dimiſs. of Appeal, 2s to the principal bulineis, Now theſe are 
2. 2. Rowach. called Dimitlory Libels; becauſe by them, the Cauſe is 


proc. tit. 74. ; py gs * PEER = wn 
”. 2. Alice » dimilled to him, to whom it is Appealed; They recewe 


Apaſt. t6: . 
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the name of Apoſtles, from the Greek dm 79 d4mFrinay, 
which ſignifies to ſend f away. t Weſemb. pa 


4: And if the Judge, either at the time of pronouncing rat. ff.1.49.T. 


* the Sentence, ( when it is Appealed at the Acts of Court ), | Rochach. 


or in the aforeſaid Caſe, on the thirtierth day after the p,zc. ee. 74. 
Sentence is pronounced, doth Aſſign Refitatory Libels n. 2. Alciar. de 
( that is, thoſe, whereby * he ſhews reaſons, wherefore 4p9/- per- 
he” thinks not fit, to grant theſe Apoſtles, or Dimilſory * Weſemb. ibj- 
Libels)) or doth order, and decree nothing upon your 4. ”. 4- evi 
Petition, touching theſe Apoliles; though you have Ap 
pealed from the Definitive Sentence, yer if you do not ; 20, Roding. 
alſo Appeal from the Denyal of theſe. Dimiliory Libels; Pand. Camer. 
or from the aforeſaid Aſſignment of the Refutatory Li- #it. 23-4. 1, 
bels, you will be in danger of loſing your Cauſe. But 

Mr. Clarke bids you enquire as to this point of Practice , 

though he. ſays he has ſeen it thus adjudged. And theſe 

Appeals you may Proſecute both together, or ſiccellively ; 

one after another, (if you have Appealed from them 

both) like” as -in other Cauſes of Appeal, from the De- 

fnitive Seritence, and from Grievances, as the Taxation 

of charges, &c. and if you ' do not obtain both your Ap- 

peals, yet youmay obtain one of them, ( v2z. ) in your Ap- . 

peal from - the denying ' of Apoſtles : For you ſhall not 

obtain your Appeal from the Definitive Sentence, if you 

do nor likewiſe Appeal, from the denying of Apoſtles. 

"5. Ar ſuch time (as was now faid) as it is Appealed 

before the Judge, 4 quo, or from whom, and that the 

Apoſtles are asked;; the faid Judge ( moving his Hat from 

his Head) muſt ſay, For the Honour and Reverence we 

bear'to our 'Soveraign Lord the King, we grant this Ap- 

peal, and inſtead of Apoſtles we Aſſign to the Party Ap- 

pealing, the whole and all the Proceedings. Then the 

Parry who obtained the Sentence, mult defire the Judge, 

that he will pleaſe to Aſſign the Party ( who pretends + 1:4 praffica- 


- this Appeal) a Competent time, or times, as well to tur in Curiis 


Proſecute this Appeal, as to certifie the Proſecution of Abi. Ebor, 
it; Whereupan” the Judge Aſſigns three Weeks time, per- rages wr 
haps + for the- Proſecution of this Appeal, and a Months ye appell. c. fre- 
time for the Certifying it ; during which times, nothing quens.verb;pro- 
is [0 be attempted or —— the Party (on whoſe jecu#s- 


account 
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account. the . Sentence was pronounced, or the Grievances 
impoſed, ) to the Prejudice of the Party Appealing. 

6. Seeing it often falls our, that the Party Appealing 
doth Inhibit- the Judge ( from whom he Appeals, ) by 
vertue of an Inhibition , obtained from the Judge, to 
whom he Appeals, and doth fo reſtrain his power, that he 
cannot proceed any further to the Execution of his Sen- 
tence, and takes no care to cite the Party Appellate ; 
or perhaps if he hath cited him, takes no care to Cer- 
tifie his Inhibition : In this Caſe the ProCtor of the Party 
Appellate, may appear before the Judge, ( to whom it 
is ſo pretended to Appeal ) under a Proteſtation of not 
conſenting to the ſaid Judge, .nor atty way proroguing his 
Jurifdiftion, further than by Law he is bound, which 
Proteſtation. being always fafe, &c. he muſt Exhibit his 
Proxy in Writing for N. that is the Party Appellate, 
and make his part for the ſame, -( and under his Pro- 
teſtations aforeſaid ) he muſt alledge to the ſaid Judge 
that A. the Party Appealing hath obtained from his Court, 
certain Letters Inhibitory and Citatory , to Inhibit- the 
Judge, from whom it is Appealed and his ſaid Cherit, 
( that is the Parry Appellate, ) by vertue of which Let- 
ters, he hath taken care to Inhibit the aforeſaid Judge, 
but hath-not taken care to Cite the Parry Appellate, 
or perhaps hath Cited him, but takes no cate to /cer- 
tithe this his Citation, nor to Proſecute this his Cauſe of 
Appeal: Therefore he muſt deſire- the faid Judge, (td 
whonr it is thus pretended to be Appealed ) to decree 


that the Party Appealing may be Cired, againſt ſome þ 


convenient day to Proſecute this his Appeal, under penalty 
of having the Cauſe remitted back to the Judge from 
whom it is Appealed, and the Party Appellate, tro be 
diſmitſed with Charges : Which Petition, the Jadge de+ 
creeth ; appointing a day for the appearance of the ſaid 
Party Appealing. And obſerve, that the aforeſaid Pros 
teſtation is alſo very necellary, to be made on the da 
of the appearance of the Party Appellate ; left perhaps 
he ſhould ſeem ( by appearing ſimply without the afores 
ſaid Proteſtation ) to conſent to the Judge of the Appeal; 
for if it be not Lawfully Appealed, the Judge bath na 
power 
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power to take Cogniſance of the ſaid Cauſe of Appeal, 
becauſe by this Appeal, the Juriſdiction of the Superior 
Judge is founded, and the Juriſdiction of the Inferior Judge 
is ſuſpended ; which though it be ſo, yer if the Party 
Appellate, do appear before him, without the aforeſaid 
Proteſtations, he ſeemeth to conſent to him, as a Com- 
petent Judge on his behalf. But this is to be under- 
ſtood as to the Ordinary Judge, who is appointed to take 
Cognizance of all Cauſes, whether Appeals or others. 
7. If the Party Appealing, is diligent to Profecute tus 
Appeal, in the firſt or ſecond part of the year, and then 
ſome Impediment doth intervene, which Impediment be- 
ing removed, there remains only ſo much time, ( and 
no more ) as might ſerve the Party Appealing, if he is 
diligent to ger his Appeal determined in, then in this 
Caſe, a ſecond year is not to be given this Party thus 
Appealing, but he is to have ſo much of a ſecond year 
given him, as he was hindred , or loſt in the firſt year: 
And ſo a Compuration is to be made of one year, out 
of the days of the ſecond year, by allowing ſo many 
days, as were really loſt, or elapled by ſome Impedi- 
ment, or hinderance. Mr. Clarke faith that he hath ſeen 
this allowance made in a Court of controverſy ſome years 
ago ; but he faith, that the late Doctors hold the con- 
trary - opinion, ( viz. )' that no time or proportion of 
the ſecond year, ought to be given in Lieu of ſuch Im- 
pediment, if there remained as much time, (after ſach 
hinderance ): of the firſt year, as was ſufficient for the 
Determination of this Appeal, if the Appellant had been 
diligent : Therefore conſult the Juris peritos, in this Cauſe. 


ES EATR SS OapAdDeCA_ATr. SST TAN ODT. 


Bur a ſufficient time to Proſe- 
cute and Determine Appeals t 
is ſaid'to.be one Month, though 
fome hold that as much time 
may be appointed for this pur- 
poſe, as the Judge thinks fe in 
his Judgment 'to appoint, or 
is ſufficient.” ' "Now the Civi- 
ans are gf opinion, that al- 
though ſofWÞImpediment was 
6.3) OA, 


t Lanfr. de interloc. & App. n. 53. tempus 
lationis finiende de jure communi eft a1mus, 9 ex 

irima cauſa biennium; ſed hoc ſat.in Camers non 
e nn gn.es . Alm. verbum 
Appellatio Sef.12.Gail.1.0bs.141 11.8. Myns.cent.6. 
O6.2.n.6,Roding pand.Cam.lib.1 tit.28.Jacob.Blum. 
proc. Cam. tit. 49-Alciat.de Appellation. Sef. intra 
que tempora in fine. Lind.de ſequeſt poſſeſs Se#fi ta- 
men verb. projecuta ad proſequendum non ſtatuitur 
terminus 4 jure, ſed rendum ftatuitur annus, 
& ex cauſabienuum, (& in tis. de appel. c. 1, verb, 
proſecuta. 
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cauſed by the Adverſe Parry or the Judge from whom ir 
is Appealed, ſo that the Cauſe cannot be ended in the 
firſt year, or if there were any other Lawful Impedi- 
ment, ſo as the Party Appealing, may or. is not bound 
to proceed in the Cauſe, yet it is convenient, ( at leaft 
4t is fafe ) that the Party Appealing, ( in all Ads, in 
-Which theſe Impediments do appear ) do take notice - 
.to the Judge of ſich Impediments, and proteſt concern- 
ing them, that. they are ſich ; eſpecially if the faid Im- 
pediment be made by the Judge, or any other. third 
* de hiſce plura Perſon : And this he muſt do to the following effect : 
videas apud .( Sci.) I proteſt that there hath nor, doth nor, neither 
Alciat. de AP- ſhall ſtand any Impediment or Cauſe, on my behalf, ſo 
pell.mn except0- > AN : 
nibus adregu» 9 this Cauſe may not be determined within the time 
lam meatio- "appointed by the Law , but that it doth ſtand on the 
09mg part. of the, Judge, or the Party Appellate, or the faid 
trad third Perſon, ſo as it cannot be determined. 
| ws ubi ſa- - $8. The Cauſes ® which may be alledged to the purpoſe 
pra.n 53. verſ. aforeſaid, or thoſe Impediments here ſpoke of, may be 
Ecce ultima. theſe. 1. If the Party Appellate being Cited to anſwer 
I de the Party Appealing, in a Cauſe of Appeal, doth not appear 
pang ger either by his ProCtor, nor Jin Perſon, and if the Party 
cap. res Appealing doth-.nſe all diligence ft to get the: ſaid, Party 
tibus. Excommunicartez &c. this'is a juſt Impediment, at. leaſt 
+ Lindwood, for ſuch a time, in which the Party Appellate ſtood Ex- 
de ſequeſt. c. -Communicate. 2. It the Party Appellate doth give in or 
Frequens. verb. Exhibit any contrary matter, or exception, Which is not 
projecuta legi- 25 be admitted, or perhaps-which may :be, and is ad- 
1 # mitted, and-yer doth defer che Siite as to the. proof 
Peeſogu? intel- thereof, but proves nothing, ; this is a Lawful-Impediment; 
digitur qui. fa- becauſe that during that delay, ſa given to prove, &c. 
cit ſuam dili- the Party. Appealing, cannot -ask any thing, in order :to 
parry Fx Fl bring the: Cauſe to a concluſion. 3. Alſo.if, the Proctor 
; am paſſ termi}. Of the Party Appealing doth, give any conclnſiverhatrer, 
nere 65 jþi di- Which ought by Law to. be» admitted, and'yer the Party 
citur quod ter- Appellate ,-.doth. ſo oppoſe; the, ſame, thar-(he hinders 
. minus proſect- the admiſſion? of. it ; if afterward: the ſaid qmnatrer is ad- 
pereeygs hy *, mitted;;and is. proved, this. js, an Impedimene- for ſich 
Hats par- time, as the admiſſion was. hindred, and”'-is'3g be com- 
rium, © puted from” the day in which the marcepyllin oftered. 
.4. Alf 
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4. Alfo if the Party Appealing be fo poor, that he can- 
not Proſecute and finiſh his Cauſe, this his poverty be- 
ing proved, he ought to have a ſecond year allowed 
him, as is ſpoke afterward. F. Likewiſe if the Party Ap- 
pealing be Impriſoned, all the firſt year, or ſo long a 
time of it, that he hath not time enough remaining to 
finiſh this his Appeal, this is alſoa jaſt Impediment, 6. Alſo 
if the Party Appealing is hindred by ſome Epidemical 
diſtemper as the Plague, &c. or ſome other Judgments 
of God, or the Command or Edit of the Prince, fo 
as he cannot come to Proſecute this his Appeal, this is 
alſo a juſt Impediment. 7. Alfo if the Party Appealing, 
doth take care, to get the Judge from whom 1t is Ap- 
pealed, and his Regiſter to be admoniſhed to tranſmit the 
Proceedings ; and on the day aſligned'for the tranſmiſſion 
of them, doth accuſe the contumacy of tne ſaid Regiſter 
and Judge, and doth inſiſt to have them decreed Ex- 
communicate, and doth offer a Schedule of Ex- 
communication, which he deſires may be read; and 
that Juſtice may be done : But the Judge to whom it 
is thus Appealed, careth not ro Excommunicate the faid 
Judge, (from whom it is ſo Appealed) and-his Regiſter, 
but reſerveth the Penalty of their contempt; from one 
day to another, ſo that the Proceedings are not trant- 
mitted in due time ; this therefore may be accounted a 
Lawful Impediment : For the Proceedings not being tranſ- 
mitted, the Cauſe cannot be Proſecuted : Therefore let 
the Proltor Appealing take care, that the ſeveral Re- 
ſervations, which are made of their contempt, ( tor not 
tranſmitting the ſaid Proceedings) be mentioned in the Acts, 
but not that they were made at his Perition. 8, If in 
the laſt part of the year, ( Sci.) the laſt two or three 
months at the end of the faid year, the Cauſe (by the 
mutual conſent of the Parties ) is put to Arbitration, 
and referred to Arbitrators, and that the Parties are 
mutually bound, or have promiſed by word of Mouth, 
that during this Arbitration, the Proceedings ſhall be 
ſtaied, or that they will ſtand to this Arbitriment, and 
if this Arbitration is not determined, until the end of 
the firſt year, in this Caſe, a ſecond year ought to be 

NF; given. 
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given. 9. If the premiſles, or any other Lawful Impedr 

ments do happen in the ſecond year, then the Party Ap- 

pealing ought to defire a reſtitution of the third year; for 

by Law, a third year ought not to be given, but the ſaid 

Party Appealing ſhall obtain the benefit of a third year, by 

way of reſtitution, and the faid Party Appealing, ought to 

uſe all poſſible diligence in the Proſecution of that Appeal, 

in that third year. And theſe Impediments are they which 

may be urged, as Cauſes why the Fatale Furis ( or the time 

limited by the Law, for the proſecution of Appeals, ) 

may be prorogued. - There are yet other Impediments, 

Which may be urged as Cauſes, for the proroguing the 

4" Fatale hominis, | ( which is the time aſligned or limited by 
22. Gail __ oj, the Inferior Judge, for the proſecution of the A ppeal) and 
140. 7. 4.0rd. theſe may alſo be added to the former ; viz. the tedi- 
Com-9.2.tit.30. ouſneſs of the Journy, ( which the Appellant is to take ) 
Farale legis © from the place of Judgment, or the Court of the firſt 
ragerray Judge, to the place or Confiſtory of the Judge, to whom 
verb. ſigns $e- DE intends to Appeal; ( being perhaps an hundred miles 
baſt. Alm.verb. diſtant ) in order to obtain an Inhibition, within the time 
Appellatio, aſſfgned to Proſecute, and Certifie ; in this caſe, the Ap- 
peal may be faid to be Proſecuted, though the time aſlign- 

ed by the inferior Judge, be elapſed before the Party Ap- 

pealing, return from his Journy, &c. Likewiſe if the ſaid 

Party Appealing from the Courrs of the Arch-biſhop, 'do 

( within the time aſſigned to Proſecute, ) uſe all diligence 

® Et dicitur to obtain the Kings Commiſlion, * upon his Appeal, and 
_ andy. mary the Lord Chancellor is not art leiſure to Seal this Come 
qui od. miſſion, yet the Appeal is Proſecuted, though the Com- 
petrat. Lind.de miſſion bear date, after the day given or aſſigned to pro- 
Appel. c. freg. ſecnte ; and in theſe caſes, the time ought to be Prorogued 
verb. proſecuta. for the purpoſe aforsfaid. Likewiſe in thoſe caſes in which 
it is Appealed to the Courts of the Arch-biſhop, if the im- 

pediment happen on the account of - the Judge to whom it _ 

is Appealed, refuſing to grant, or Seal his Inhibition, yet 

the Appeal is ſaid to be duly Proſecured. So as the fame 

be requeſted, before the day affigned to Proſecute, or if 

the Inhibition be offered within the Terrn, or before it be 

elapſed. If the Party Appealing, ( before the day aflign- 

ed to Proſecute his Appeal ) doth go to the Judge _ 

| whom 
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whom it is Appealed ) or his Regilter, for a Copy of the 
Sentence, or Copies of the Acts of Court, ( in order to 
Proſecute this Appeal ) and theſe things are denied him, 
or at leaſt, they ſo delay to deliver them, that in the mean 
time, this Term aſſigned to Proſecute, &c. is clapſed ; this 
may alſo be faid to be a juſt impediment, and may have 
ſufficient reaſon, for the proroguing the Term to Pro- 
ſecure, &c. 

9. But if theſe Impediments t which hinder the Profecu- + Sz Appellans 
tion of the Appeal within the Fatale bominis, or the Termi- #9 proſequens 
um Juris, do not appear by the ACts of Court of the Judge — 
( to whom it is Appealed ) it is the part of a caurious,,,,, Domes 
Proftor, to alledge theſe Impediments, before it be Con- ve} homie 
cluded in the Cauſe : For faith Mr. Clarke, I have known prefixum 
it adjudged, that the Party Appealing, ought not to be 27%are velit ſe 
admitted ( after the Cauſe is concluded, ) to alledge 3m mk 
thoſe Impediments ( which hinder the Proſecution of the ;,, 4c ance- 
Appeal ) not appearing by the proceedings. Likewiſe if quam lis fir 
the Party Appellate do alledge, that the Appeal is deſer- conteſtara. Ira. 
ted, the Judge doth aſſign two times, or Terms, to hear a - Ap- 
his pleaſure, whether the Appeal be deſerred or not, be-f,,"; 7 
cauſe upon theſe two aſſignations, the matter is ſaid to be ; 
concluded as to that Article of deſertion, therefore itis not 
permitted, to prove the Impediment by Witneſſes, after it 
is ſo concluded upon the aforeſaid Article, though perhaps 
it be not concluded upon the principal Cauſe or Appeal. But 
here it is to be noted, that. although it be alledged by the 
Party Appellate ( that is, the Party againſt whom the Ap- 
peal is inſtituted, ) that the Appeal is deſerted, ( which al- 
legation is denied by the Party Appealing ) and that the 
Judge doth ( at the Petition, of the faid Party Appellate ) 
aſſign to hear his Sentence, if in caſe the Appeal be not de- 
ſerted, and that not only once, but twice,or oftner ; in this 
caſe, the Party Appealing ( notwithſtanding fuch frequent 
aſlignations ſo to hear Sentence ) may alledge, and prove 
the Cauſes of impediment, if they appear not by the pro- 
ceedings themſelves. The reaſon is, becauſe the aforeſaid 
aſſignations, were not abſolute, but conditional, ( to wit) 
if in caſe the Appeal were not deſerted : But in theſe caſes 
conſult the Learned Adyocates: Thoughl ( faith Mr. Clarke ) 
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write ncthing but what I have.known, and ſeen praCti- 
ſed. 

Io. If the Party Appealing, were negligent in the firſt 
and ſecond part of the year, and yet diligent in the third 
part thereof, in which did remain ſo much ſpace of time, as 
might ſerve to get his Appeal determined, unleſs forme Im- 

® De hac ma- pediment happen, * by which he is Impedited, ſo as he 
teria lare tra- cannot finiſh his Cauſe ; he ovght in this caſe, to have a 
_ COOE : ſecond year allowed him, the Impediment being Lawfully 
werſ.. qu v2 © of proved, fo as it do appear by the Acts of Court, that the 
terns etiam 4 Party Appealing hath uſed his utmoſt endeavours to pro- 
Lind. de Appel.ſecute and finiſh his Appeal, in the ſaid third part of the 
"6. 1. ingloſs. firſt year, and that he might probably have ſo determined 
[eroes _ it, had not this Impediment happened : Thongh ſome are 
ubi ſup. n. 5 ;, of opinion that where ſuch Impediment doth happen in 
$2. benenota, the end of the firſt year, all the ſecond year ought nor to 
| be given, but only ſo much time of the ſecond year, as the 

Party Appealing was hindred or loſt in the firſt year. 

11. Now fo often as it is Appealed from the Sentence 
of Excommunication, inflicted by an inferior Judge, the 
Proctor of the Party Appealing is wont, and is bound to 
exhibit his Proxy tor the ſaid Party Appealing, ( in order 
to obtain the Inhibition and an Abfolution ) and make 
his part for the ſame ; which thing is not uſizal, in obtaining 
other ordinary Inhibitions. Therefore in this caſe, the Proctor 
of the Appellate, ( ſeeing the Proctor of the faid Party 
Appealing is ready to proceed in Court ) may deſire a 
Libel of the ſaid Proctor of the Party Appealing, or 
elf: his Client to be difmiſt, without having any decree 
againſt the principal Party to Proſecute. And if the faid 
Proctor, doth not give in his Libel, then the Party Appel- 
late, is to be diſmiſſed, and the Cauſe is to be remitted back 
to the Judge from whom it was Appealed, in like manner, 
as if the Party himſelf had been called to Proſecute his 
Appeal. | 

12. At the fixth number of this Paragraph was ſhewn, 
that if any do Inhibit the Judge, and takes no care to cite 
the Party Appellate, or perhaps do Cite him but doth not 
Profecute his Cauſe, he may be called to Proſecute the 
fame, under penalty of a final remiſſion of the Cauſe, and 
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a diſmiſſion of the Party, &c.. So likewiſe if in caſe of a 
deſertion, a whole year be elapſed from the day, on which 
the Inhibition was ſerved on the Judge, from whom it is 
Appealed, or at leaſt from the day of pronouncing the Sen- 
tence, or impoſing the Grievances, from whom-it is Ap- 
pealed ; then is it Lawful for the Party Appellate, to call 
the Pargy Appealing ( unleis his Proctor be preſent in 
Court ) to appear on ſiich a day, to ſhew cauſe if he can, 
why the pretended Appeal ( interpoſed by him ) from the 
definitive Sentence, or from certain pretended Grievances, 
may not be Pronounced for deſerted, if there be any Ap- 
peal ( becauſe ſometimes Inhibitions are obtained, when 
there is no Appeal) and alſo, why the Party Appellate, 
may not be diſmiſt, and the Cauſe remitted back to the 
Judge, from whom it is thus pretended to be Appealed, 
together with charges, this decree is wont and may be 
asked by the Appellate, and may be granted by the Judge, 
if the Party Appealing, doth not Proſecute his Appeal 
within the Fatale hominis, ( that is ) the Term aſſigned by 
the inferior Judge, for that purpoſe. 

13. Now this Decree or Mandate, being Executed and 
returned, if the ſaid Party Appealing do norappear, or if 
he doth appear, but alledgeth no Canſe, why his Appeal 
may not be Pronounced for deſerted ; nor doth give a 
Libel, or deſire a Term for that purpoſe : Then the Judge, 
at the requeſt of the Party Appellate, may either by his 
Sentence in Writing, or by his interlocutory Decree, Pro- 
nounce the Appeal to be deſerted, and remit the Cauſe 
back to the Judge,from whomit was ſo Appealed, and diiiniſs 
the Party Appellate, with Charges Taxed, or to be Taxed. 
But if the ſaid Party. Appealing do appear, and give a 
Libel, or doth deſire a Term for that purpoſe, and that ir 
may be proceeded in the Cauſe of Appeal, the Party Ap- 
pellate may alledge that the Appeal is deſerted; and if he 
takes upon him to prove this his Allegation, the proceed- 
ings are to be ſtaid as to the Cauſe of Appeal, until this 
Allegation as to ſuch deſertion, be either proved or not 
proved. And if it is proved that the Appeal is ſo deſer- 
ted, then the Appealing Party, is to be condemned in 
Charges, and the Cauſe is to be Pronounced as deſerted, 
and 
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® Lind. de ſand is to be remitted to the Judge * from whom it is Ap: 
queſtr. SeF. fi 
1anen 


verb. 


pealed. Bur if on the contrary, the Party Appellate doth 
make default in the proof of ſuch deſertion, the Party Ap- 
pealing, may firſt obtain a Sentence, or an interlocutory 
Decree, that the Appeal is deſerted, with a Condemnation 
in Expences, and then he may give in his Libel, and pro. 
ceed in the principal Cauſe : Yet it is but requiſit$ that the 
Party Appealing, (in every aft or thing, done at the time 
of the ſaid objection ) do proteſt and aver his diligence, 
and that he is then ready and prepared, to Proſecute this 
his Appeal, if in caſe he were not hindred in the Proſecu. 
tion of it, by ſach objeCtion made by the Adverſe Party. 
x4. In this caſe, it muſt be alledged in all things and 
proceeded, like as is ſpoke afterward, in the following 
Seft. As to the form of alledging a deſertion, &c. for as 
was ſaid before, after the Cauſe is concluded, no Impedt. 
ments can be alledged to hinder a deſertion of the Appeal, 
except ſuch as appear by the acts or things done ; there- 
ore for the Party Appellate, in order to prove that the Ap- 
peal is deſerred, it is ſufficient that he ſhew the day on 
which the Sentence was Proneunced, and the ACt of Court 
( upon the aſſignment of a time to Proſecute ) from which 
will appear eaſily, that the Appeal is deſerted, in nor be. 
ing Proſecuted, within the Terminum hominis : As alſo this 
defertion may be-proved by the date of the Inhibition, or 
by the firſt at upon the granting thereof, if it were with 
an abſolution. But if neither the Inhibition be returned, 
nor any act be done, touching the granting of the ſame, 
then the ſaid allegation of deſertion, is to be proved by 


Exhibiting the act of the Judge,(from whom it is Appealed,) | 


npon- the Pronouncing the definitive Sentence, Subſcrib- 
ed with the proper Hand-Writing of the Regiſter of the 


faid Judge. And if this a& be owned and confeſſed, by | 
the Proctor of the Party Appealing, ( wiz.) that the ſaid 


Copy, is a true Copy of the atts of the aforeſaid Inferior 


Judge, or that it is Subſcribed by the Hand of the Regiſter | 


of the ſaid Judge, and doth agree with the Original, if by 
m(peCting the ſame, it doth appear to the Judge, to whom 
« is Appealed, that there is a whole year elapſed, from 
the day of Pronouncing the ſaid Sentence, or rather yy 
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the time of interpoſing this Appeal, if it appears that there 
is any, then muſt he proceed and Decree in all things, as 
is mentioned in the number foregoing. But obſerve that 
although the Party Appellate, do call the Party Appeal- 
ing as above, to ſhew cauſe, why this Appeal may not be 
declared for deſerted, or forſaken, and if he knows for 
certain, that the Appeal is deſerted, yet may he omit this 
objeftion and permit the Party Appealing to give in his 
Libel, and proceed in the Cauſe, until the proceedings of 
the Judge, from whom it is Appealed, be tranſmitted, and 
then he may alledge, the deſertion of the Appeal. And 
ſomerimes it is expedient for the Party Appellate, to defer 
his Propounding and ObjeCting, this deſertion of the Ap. 
peal, until the Proceedings are tranſmitted : For if it is Ap- 


 pealed Extrajudicially, before a Notary Publick in Writing, 


ſo that neither the Appeal nor the Inhibition of the Judge 
(ſeeing it remains in the cuſtody of the ſaid Party Appeal. 
ing) are in the Regiſters cuſtody, it cannot appear, whe- 
ther the Appeal is deſerted or not. Therefore when once 
the Proceedings of the faid Judge from whom it is Appeal- 
ed, are inſpe&ed, it may eaſily appear. And if m this 
caſe the Party Appellate, doth alledge a deſertion, if any 
Impediments do intervene, ſo that the Party. Appealing, 
cannot Profecute this his Appeal, the faid Impediments 
ought to be alledged,and made appear what they are, (as 
at number the eighth laſt before going ) in order to hinder 
the Appeal from being deſerted, and like as the Party 
Appellate may alledge the deſertion of the Appeal, for not 
being Profecuted within the Term of the Law, fo alſo may 
he alledge the deſertion of the Appeal, for not being Pro- 
ſecuted within the Terminum homims, or the time aſligned 
for that purpoſe, by the Inferior Judge ; in both which ca- 
ſes alſo the Party Appealing,may alledge and urge thoſe Im- 
pediments, mentioned at the eighth number of this Sect. in 
order to hinder the Appeal from being deſerted, 
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SECT. 3: 


x. Of any Inhibition with an Abſolution, in hat order Gran- 
ted, and Executed, &Cc. 

2. The form of the Proftors Petition, ( before the Fudge to 
whom it is Appealed, ) in order to obtain this Inhibition 
with the Abſolution, aud the manner of drawing the Att 

Court thereupon. 

3. Of a ſample Abſolution, or an Abſolution made abſolutely, 

not to a day. | 

4 In what caſe the Contumacy Fees, are to be depoſited at the 
Atts of Court, before the Abſolution is gramed. . 

F. Of things attempted to be done by the Gferier Fudge, af- 
ter the Inhibition. 


Ometimes, the Judge from whom it is Appeajed, in 
that Sentence which he Pronounceth againſt the Party 
who is caſt, or perhaps after the ſaid Sentence 1s -pro- 
nounced, doth Excommunicate the Party againſt whom he 
gives Sentence ; as in Cauſesof Temerary Adminiſtration; 
of Defamation, ( when it is ſized upon the Penalty inflicted 
in the Provincial Conſtitutlon, ) in a Cauſe of hindering or 
oppoſing a laſt Will ; and ſometimes after Sentence, as in 
Cauſes for not paying Tithes, or Charges, or a Legacy ad- 
judged : Sometimes alſo the Judge doth Excommunicate 
a Party, for not obeying his Monitions, or Orders which 
precede the Sentences. And ifin theſe caſes it be Appealed, 
then an Inhibition is to be Decreed by the Judge, to whom 
tt is Appealed, not only to Inhibit the Judge from whom, 
&. and to cite the Party Appellate, ( as was ſpoke in the 
firſt Sect. of this Chapter, at the fifth number ) bur alſo 
m the faid Inhibition, is to be inſerted an Abſolution, from 
the aforeſaid Sentence of Excommunication, until ſome 
competent day, to be appointed at the pleaſure of the ſaid 
_ Judge. And likewiſe in-the faid Inhibition is to be inſerted, 
a Mandate to all ReQtors, &c. but the Literate perſons are 
to be omitted, ( though mentioned in the ordinary _ 
tion, 
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tion, ) becauſe Excommunications, or Abſolutions, are not 
wont to be denounced by any but a Clergy Man. Yet this 
Inhibition, in its Exordium, ought to be direfted in general 
to all and ſingular, &c. fo that a literate perſon, may Cite 
or Inhibir, but in the end of it, it ought to be directed to 
all Retors as above, to publiſh the faid Excommunicati- 
on, or Abſolution, and to denounce rhe Party Appealing 
to be abſolved until a certain day, &c. and in all things as 
in the ſecond part of this Book, where it is ſpoke of the 
manner of denouncing Excommunications. And obſerve 
that the Party who obtains this Inhibition aforeſaid, ought 
to take care, . that the at be drawn, upon the granting of 
the fame; and the ſaid Party oughtro Appeal before the 
Judge ad quem, or at-leaſt he ought to alledge in Writing, 


that it is Appealed in due time and place. 


2. Now the Proftor of the Party Appealing, and de- 
firing this Inhibition and Abſolution, muſt appear in this 
form. I. N. do Exhibit my Proxy m Writing for M. and 
do make my part fer the ſame, 1 Appeal and deſire A- 
poſtles, I Complain, Proteſt and do all things, as are con- 
tained mm "the preſent Protocol of an__ ( And then ler 
him Exhibit this Protocol, of Appeal, before the Judge to 
whom he thus Appeals, and leave the ſame at the Act of 
Court.) .-Or thus ( if he have Appealed within ten days 
before a Notary Publick, ) © Ialledge, that it was Appeal- 
*ed by me in due time and place, as well from a prerend- 
* ed definitive Sentence, or from certain Grievances im- 
* poſed by ſuch a Judge, as alſo from a certain-Sentence of 
* Excommunication, inflicted upon my Client ;- and there- 
* fore I deſire that the Judge, from whom I thus Appeal, 
* the Writer of his Acts, and O. the Party Appellate, in ſpe. . 
* cial, andall manner of perſons elſe whatſoever, in general, 
* may beinhibired, leſt ( whilſt this Appeal,ar Complaint, 
* doth depend undetermined )' chey or any of then, ſhould 
* attempt, to do any thing, m prejudice of this Appeal, ſo as 
* that my Client ſhould not have free liberty ro Proſecute 
* the ſame; andalfo I defire that the faid O. the Party Ap- 
* pallate, may: be cited to appear on ſiicha day, to anſiyer 
* M.my Clientin this his Cauſe of complaint,” and Appeal. 
Then upon-all theſe things, an. Act is to be drawn by the 
Regiſter 
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Regiſter, and the Judge Decrees the Inhibition and Cirati- 
on, as is deſired ; and then the Proctor Swears in the 
name and behalf of his Client, that he will obey the Law, 
and ſtand to the Mandates of the Church. Then the Judge 
is wont to abſolve the Party to a day, and Decree Letters 
Teftimonial , upon this his Abſoluticn, wichour' paying 
Charges unleſs it be Decreed by the Judge from whom it 
is Appealed, for the taking his body, before the Appeal 
were interpoſed. 

3- Whenſoever it is Appealed, from Sentence of an Ex- 
communication, Pronounced in the definitive Sentence of 
the Judge, from whom it is Appealed, or before or after 
his Sentence, though at the time of granting the Inhibiti- 
on, the Abſolution be made to a day ; yet by the ſtile of 
all the Courts of the moſt 'Reverend the Arch-bnſhop, 
( time out of mind.) it hath been uſed, that ſo ſoon as the 
Party Appealing gives in his Libel, be is to be abfolved 
from the ſaid Sentence of Excommunication abſolutely : 
And though it is often alledged, -thar this fimple Abſolution 
ought not to be made, otherwiſe than from one day to a- 
nother, (wv. ) until the end of the Snit, thar if by the 
Sentence of the Judge, to whom it is Appealed, it ſhould 

* He expenſ. be Pronounced, that the Party hath unjuſtly Appealed, 
Fuſius tradun- the ſaid Party ſhould continue in that State or Sentence 
eur in ſeeunds of Excommunication , already inflicted by the Judge, 
[] nc 2. c. from whom it is Appealed, which otherways could not be 
3. See. 3.n. 3.4t he were ſimply abfolved; yethath it been often adjudged, 
& alibs. Haud for this Style or Cuftom, ( viz. ) that 'the Libel being 
vero bujus th- pigen, the Party Appealing is to be abſolved abfolute- 
euls 1c ] - | 

TS, "cov rmnene y ' 

penſarum mem. 4- If any do not Appeal from the Sentence of Excom- 
4 Lanfr. au- Munication, before he hath 'food forty days (from the 
eem. c. de ex- time of denouncing the ſame) Excommunicate, and is 
4097 72: © ſignified, in'order to the taking his body : 1n' this caſe the 
 OÞ"" 2 4; Party deſiring the Abſolution, is not'to be abſolved until 
ciat. de exp. hie'firſt depoſtte into the hands of the Regiſter, ſuch Con- 
fol. 192. (quem tuynacy Fees as are to be Taxed by the Judge'®. And 
bene nota 43 whit theſe expences are Mr. Clarke ſays, you muſt read 
ad finem fol. 1:6 Trial (Que expenſe dierntnr £ Comwmacie ) and 


ic Tcl there you may be fully informed : [| it's likely-you may = 
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if you can find it, but I am fare I find not fach a Title, | 


in all his Book ; therefore 1 refer you to Lanfranc, Alcias 
and others. ]] Yet becauſe it doth not appear to the Judge, 
what Charges were made by the Adverſe Party, uncil the 
faid Party appear, therefore the Proftor who deſireth the 
Abſolution, ought to give Bond, or to Swear, that ( over 
and above the ſum depoſited at the At of Court, ) he will 
pay all manner of Charges, which ſhall afterward be Tax- 
ed by the Judge ; in which caſe, the Adverſe Party, may. 
inform himſelf of other Charges, beſides che ſum Taxed : 
and alſo it ought to appear to the Judge, whether or no 
there were Letters of Sigmificavit, in order to apprehend 
the ſaid Party Appealing ; which if fo, they ought to be 
alledged, and Letters of Significavis ought to be made to 
the _ in order to releaſe the ſaid Excommunicate per- 
ſon, &e. vt | 

5. If ( after the Inhibition is Executed upon the Judge, 
or after it is Appealed. from his Sentence in the Afts of 
Court, or [whilſt the Term which is given to Proſecute 
doth depend, or whilſt the Term which' is allowed by che 


Law for that purpofe, doth depend, ( wiz. ) ten days, or 


the time allowed by the Statutes of this Kingdom, ( Scil. } 
fifteen days ) the Judge from whom it is Appealed doth 
interpoſe any Decree, which .is prejudicial to the Party 
Appealing in'any reſpect, to wit, if he dath Excommunt- 
cate him, or doth make any manner of aſſignment, any 
way prejudicial to the aforelaid Party Appealing ; or if the 
Party who obtaineth Sentence, ( after the Appeal is inter- 
poſed from the ſaid Sentence in his preſence, and after he 
is ſenſible, that both he and the Judge are Inhibired, or 


whilſt the time for Proſecuting this Appeal, is in depen- ' 


dence as above ) doth attempt any thing, in prejudice of 
this Appeal : Then the Proctor Appealing, ought to alledge 
before the Judge ( to whom he Appeals ) that he did Ap- 
peal in due time and place, from the definitive Sentence 
Pronounced by the Inferior Judge, in ſich a Cauſe, and 
berwixt ſuch Perſons, or from certain Grievances, &, 
and alſo that the ſaid Inferior Judge, from whom it is Ap- 
pealed, and- the Party Appellate, 'were Inhibited in due 
time and place, by vertue of an Inhibition, taken from 

this 


x 


. 
— Oo. FEz! 


% 


208: The Prattice of the PART\V. 

this Court, as-may appear fully; by the Certificate made 

Spe , and-remaining in the cuſtody of the Regiſter : 
that 


from whom it is Appealed, hath proceeded in the ſaid 

Cauſe, attempting againſt the faid Inhibition : And here he 

muſt exprefs particularly what thoſe things are, which are 

fo atrempted-by the Judge and the Party : And-then he 

muſt deſire, that theſe things {o attempted, may: be re- 

voked in the firſt place. Then (if theſe things ſo alledg- 

ed, are not denied by the Party Appellate ) the Judge to 

+ Lanf. de Ap. whom it is Appealed, | ought to'revoke the faid things fo 
x. 76. plures attempted to be done by the Inferior-Judge, &c? as afore- 
peammenr caſus, (54 - for this Allegation, tonching the Revocation 'of the 
01.76. </om things artewpred, &c. is wont to'be'made, in the preſence 
go. poſ- of the Proftor of 'the Party Appellate. Bur if che mat- 
fone nap ters ſo alledged are denied, then they ought to be proved 
fa revecari. by the Ads of | the Court of the Jtidge, fromwhom ir” is 
Nee ſaneobſer- x ppealed, and the Cerrificats of the Inhibitions Or elſe 
FFeſemb. parat. by Wirnefles, if the things 16 attempted to be done, "were 
* L 49- e. nj- tempted ourof Court; by the Party Appellate; and'then 
nouve3. 2.3. they are to be revoked as zbove; and the Party ſo deny- 
4” yn ing them,” is to be condemned ir Charges, which the Par- 
renter. 65 nes. bf Appealing is put-to, in-theproving the ſame. The Par- 
varp.r.mPref. I Appealing, may alſo call che-Judge from whom he Ap- 
x. 20. Gail. 1. peals, to anſwer in a Cauſe 6f Contempt, and''may object 
O. 147. =. 1. the Premiſſes ; and if the things attempted ( as before ) 
#4 > 9 are made appear, the Judge to whom it is thus Apptaled, 
542. Ought not only in the firſt place, to revoke all and ſingular 


Jab, Him. the marters and things, ſo arrempted ; bur alſo (if it is 
proceſſus Came- requeſted, ) he onght to conderyn the ſaid Judge fo at- 


-— _ 3» "- rempting, and the Party Appellate, in ſuch- Charges as 


are made, and alſo puniſh them at his pleaſure.” - And ob- 
ſerve that if the Party Appealing, will proceed in this buſj- 
neſs, abour the attempts, he is not compelled to Proſecute 
or Proceed in his Cauſe of Appeal, until the attempts be 
firſt diſcuſſed, and retraCted ;. at leaſt that ought to be firſt 
requeſted, leſt he ſeem- to recede from them +: Yet the 
faid Party Appealing, ought to take care, that his Appeal 
be not deferr'd,' whilſt he is Proſecuting his Cauſe . of at- 
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rempts ; which inconvenience, he may eatily remedy, ha- 
ving liberty ro proceed in both together, 


$K CT. 4 


T. The Form of the Party Appellate bis Appearing, and de- 
frring a Libel, CC. 

2. The manner of diſmijſing the Party Appellate with Charges f 
the Party Cppealing being cited to Projecute, dh not appear. 

3. The manner of -illedging that the Appeal ts deſerted. 

4- The manner of deſerring the A ppeal, if it be not Proſecuted 
and Certified, wi. hin the Term or Terms, aſſigned by che 
Inferior Fudge, for that purpoſe. ind what Canſcs may 
be objefted ro hinder [uch delcrtion. 

5. The manner of deſerting the Appeal, if it be not ended with- 
m the firſt year, and the Pertticn thereupon. 

6. The manner of giving a Libel in theſe Cauſes, and deſiring 
a munition to Tran/mit the Proceedmgs and a Term Pro= 


bator 'y. 


| He Party Appellate being to appear, his Proftor ap- 
pears before the Judge, to whom it is Appealed, on 


* this manner, © I, AM. under Prfoteſtation of not conſenting 


* ro the Judge of this Court, as a Competent Judge on my 
* Clients behalf, nor Proroguing his Juriſdiftion upon any 
* account, further than by Law Iam bound, ( and this my 
* Proteſtation being ſafe and accounted as repeatedin all Acts 
* or Things, done and to be done ) 1 Exhibit my Proxy in 
* Writing, or at the Acts of Court ( if he be conſtituted fo ) 
© for N.the Adverſe Party, and Imake my part for the ſame; 


; *andIdefire a Libel, or clſe that my Citent may be diſmi(- 


* ed, and the Cauſe remitred, to judge from whom it is Ap- 
* pealed, rogether with Charges. And then the Party Ap- 
pealing, muſt either give in a Libel, or eiſe he muſt de- 
ſire time until the next Court day, in which to give his Li- 


+ bel: And obſerve that the aforeſaid Proteſtation is very: 


requiſite, leſt the Party Appellate, ſhould ſeem to con- 
ſent to the Judge, to whom it is Appealed. 
oy 2. If 
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2. If in caſe the Proctor Appealing, hath been Lawful- 
ly cited to Proſecute his Appeal, the Proctor of the Party 
Appellate, muſt draw a Certificate upon the Citation, 
which was taken ont to that effect, ( according to the uſual 
form of Certifying them ) and npon the day mentioned in 
the Citation, for his appearance, the faid Proctor of the 
Party Appellate, muſt ( under the aforeſaid Proteſtations ) 
Exhibic the faid Original Mandate, with the Certificate 


therenpon, and he muſt accuſe the Contumacy of M. the - 


Party pretending an Appeal, being cited to appear on this 
day, mn this place, in order to Profecute his Appeal under 
Penalty of final diſmiſſion, and remiſſion of the ſame, to 
the Judge from whom it is Appealed, and of diſmiſſion of 
the Party Appellate, and alſo under Penalty of condemning 
him, the faid Party Appealing in Charges made and to be 
mad? on the part of the faid Party Appellate ; then the 
Judge cauſeth rhe ſaid Party Appealing lo cited as aforeſaid, 
to be called ( by the Crier of the Court, that is, the Ap- 
paritor, or Beedle, or in his abſence any other 2 three times 
publickly ; and if he appear not, then the Judge at the 
Petition. of the Proftor Appellate aforeſaid, doth Pro. 
nounce the ſaid Party Appealing to be Contumacious, and 
in Penalty of ſuch his Contempt, he doth diſmiſs the Party 
Appellate with Charges, and doth remit the Caufe back 
to the Judge, from whom itwas Appealed, and doth licence 
him, co proceed in the principal Cauſe, begun before him, 
notwithſtanding the Inhibition, which was taken out by his 
Authority. And then the Judge, at the Petition of the 
Party Appellate muſt Tax the aforelaid Charges, to the 
ſum of Thirty Three Shillings, Four Pence, and Decree a 
Monition for the payment of theſe Charges, &c. and ob- 
ſerve, thaf in this Caſe, ( viz. ) for the not Proſecuting 
this Appeal, and by the Style of all the Courts of the Arch- 
biſhop, it hath been uſed ( time out of mind ) that no 
Schedule of Charges is offered, nor any Oath Adminiſtred, 
upon the Taxation of theſe Charges, as in other Taxations 
of the Charges of Sute ; but quere, how far this Cuſtom 
of the Court, is available againſt the Laws, who ſay, 
that a Taxation of Charges, without an Oath is void : 
Though Mr.-Clarke faith, he never ſaw the caſe contro- 
| verted, 
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verred, that is, as to the omiſſion of the Oarh, upon the 
Taxation of theſe Charges, which are thus ſaid co be due, 
by the Style of the Courr. 
3. The Proctor or the Party Appellate, being to alledge 
that the Appeal is deſerted, muſt ſay on this manner ; © I 
* doalledge that the pretended Appeal, interpoſed on the 
* part of N. in this Cauſe, is deſerted, referring me to the 
* Ats of this Court, and to the Laws ; Wheretore I defire, 
© that firſt, and before all things, this Appeal may be Pro- 
* nounced for deſerted, and that the Cauſe may be remitted 
© to the Judge from whence it was Appealed, together with 
© the Charges. Then the other Party denieth theſe things, 
( fo alledged by 4.) to be true, and doth proteſt as to 
the nullity of them, and deſires that Sentence may be 
given in the Cauſe. Then the Judge aſligneth to hear his 
pleaſure upon this deſertion, againſt the next Court day, 
and may likewiſe aflign to hear his Sentence then too, if it 
be deſired of him, and if the Cauſe be not deſerted : And 
may ſo often aſlign to hear his pleaſure thereupon, until 
he be informed as to the Acts of Court, and the Law : 
And if the Appeal is deſerted, then muſt he Pronounce fo, 
either with the Living Voice, at the Acts of Court, ( which 
1s called an Interlocutory Decree ) or by his definitive Sen- 
tence : If it be by the Interlocutory Decree, then the 
Judge faith thus, .< We Pronounce the Appeal interpoſed by 
* N. to be deſerted, and we remit the Cauſe to the Judge, 
* from whom it was Appealed, together with Charges, and 
* we condemn the ſaid Party Appealing, in thoſe Charges. 
And then a Schedule of Charges being offered, the Judge 
muſt Tax theſe Charges, and Decree a Monition, as was 
ſaid, when the Sentence is to be pur in Execution. 
4. Now although by the Law, a year be given, in 
Which to Proſecute, and Determine an Appeal ( which is 
called the Primum Fatale ) yet the Judge from whom it is 
Appealed, may abbreviate this year, | as to the Proſecuti- 4 De verb. fig. 
on thereof; and ſo ſoon as it doth appear to him, that an « Set aſt. Alm. 
Appeal is interpoſed from his Sentence, he may appoint RE 
the Party Appealing, a time to Proſecute the ſame, if the = _ _ 
Adverſary requeſt it : And like as the Appeal is deſerted, if 2, Yanl. conk, 
the Party Appealing doth not Proſecure it, within the Term 2. Qbs. 15. 22. 
O 2 allowed 


doth Profecure the ſame within the Term appointed by the 
Jadge for that purpoſe, it may allo be faid ro be deſerted. 
1here may be many Caules or Impediments urged, in or- 
?r to hinder this defſertion, and ger the time or the Farale 
Furis & hominis Prorogued : Of which Cautes was ſpoke 
at large, in the ſecond paragraph of this Chapter, at the 
eighth number. 
* In the Courts F. Seeing the Laws do fav, that an Appeal ought to be 
of the Lord qetermined within the Primurs Fatale, that is the firſt year, 


ane or otherways the ſame to be deferred. Therefore let the 


ſes of Appeal Proctor Appealing take care, ( though he have Appealed- 


have the ſamein due time and place, and hath cauſed the Party Appellate, 
order and me-to be cited to anſwer in a Cauſe of Appeal, and hath got 
— = oy the proceedings, of the Jndge from whom he Appeals, 
my | Jon tranimirred ) that he infiſt, ro have the Cauſe concinded, 
have, from the and to that end, that he often do call upon the Judge to 
giving in of the Prorounce his Sentence therenioon, or elſe let hm however 
Label till _ proreit his diligence in that behalf, which if ke doth not, 
etna the Party Appellate may alledge thar the Appeal is deſert- 
bis Appeal,&c. ec, and the Judge ovght to Prorounce upon that hirit Ar- 
and ſeveral ticle of defertion. 
ethers whether 6, After both the Party Appealing and the Party Appel. 
— late do appear by their Prottors, before th2 eden to 
[rare {, Whom It is Appzaled, the Party Appealing mutt ( in their 
Sunmary Ca-ulus! end ord-nary form of words ) give in his Libel, and 
ſes or Pienary delire that it may be procceded ſummarily, & de plane. 
Carifes mn the Arg jn all thinzs, it muſt be Dcecreed by the Judge, and re- 
jo —— quelted by the Party, as above, where the Libel is given 
my Lord Chot-1nfo Conrt, in the firit inſtance, * this only being excepred, 
moniſleys Aj- that before the aſſignment of the Term Probatorv, the 
peal, and one Party Appealing may defire that a Monition may be De- 
op dh oe creed againit the Judge, from whom it is Appeaied, and 
jr aa of Rich- the Writer of his Acts, to canfe them to tranſmit before the 
mond.2 of Au- Judge (to whom it is Appealed, ) againſt fich.a day, the 
guſt.1664 Sute whole proceedings, and all things whatſoever aCted and 
zfconteſtedIc. done: ( before the aid Judge from whom, &c-) in the 
ein Þ in. Cauſe 3 which the Judge Decrees, appointing a certain 
terlic. & 4z- Jay tor tranimitring the ſaid proceedings. Then rhe Party 
- pel, n. 88. Appealing ( or if he doth nor, the Party Appellete ) my 
as 
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allowed by the Law, tor that purpoſe, fo hkewiſe, if he. 
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ask a Competent Term to be aſligned to prove the ſaid Li- 
bel ; to which purpoſe, the Judge appoints the Court day, 
following the ſame day, which was appointed for trant. 
mitting the procecdings. And here it 1s to be obſerved, 
that every Caute of Appeal r-tains the nature? of the prin. 
Cipal Cauſe, as it was In.titured before the Interior Judge, 
and cught to be proceeded in the ſame m-thod, as well in 
the Conteſtatio:1 of Sure, as in the Conclution of che Cau:e, 
( viz.) Summarily in Suramary Canles, a.id Plenarily in 
Plenzry Cauſes : Though this fillerh in Cauſes of Ap. 


peal, before the Kings' Delegates, * for by the Kings Com- * Laxf. c. que- 
miſſion, the Cauſe is fo Delegated, that they may pro- 74 %12.per 


ceed Summarity in it. And theſe Judges were wont to 


proceed fo always, though the Original Cauſes were per- 


haps Plenary. 


S & C34 


I. The mamer of Exhibiting the proceedings of the Fudge, 
from whom it is Appealed, before the Fudze to whom it 
is Appealed : And Taxmg the Charge of tranſmnſſion. 

2. The manner of Comp:und.ng with the Regiſter of the 
Tudge to whom it is Appealed, for inſpecting the pro- 
ceeding s. 

3. The order in producing proofs in theſe Cauſes of Ap- 


peal. 


4. The manner of Exhibiting the Inſtrument | of Appeal read \ Species I- 
before the Fudge ad quem in preſence of the Prottor 0 [[r umentorum 


the Party Appellate. 


5. The mamer of Exhibiting an extrajudicial Inſtrument, or », », 2, 
one made out of Court. 
6. What Solemmities are required, that a publick Inſtrument 
be made Authemick. 
. Who ought to keep the Appeal after it is read. 
. In what caſe an Inſtrument makes no proof, unleſs the 
contents of it be proved. 


co) 


The 


O 3 


ſupra traditur 
in part. 3. Set. 
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® Panorm. abb. 
#3n Conſil. vol.1, 
con.2.Set.Item 
etiam premit- 
#0. 


} ga proceedings of the Judge, from whom it is Ap« 
pealed are to be Exhibited before the Cauſe is con- 
cluded, ( wiz.) ſome of the Proctors of the Court ( if 
the Regiſter of the Judge from whom it is Appealed, be 
not preſent ) who is not a Proctor in that Cauſe in which 
the proceedings are to be Exhibited, muſt ( in a form of 
words ) on the behalf of the ſaid Judge from whom, &c. 
and of the Writer of his Acts preſent theſe proceedings. 
Then the Proctor of the Party Appellate, or perhaps ſome 
other Prottor, who is particularly inſtructed by the Re- 


giſter, is wont to take care, that the Judge do Tax theſe 


proccedings ( that is ) that he write at the end of them, 
what ſum the Party, at whoſe inſtance the proceedings 
were tranſmitted ought to pay to the Regiſter of the 
Judge, from whom it is Appealed, for the tranſmitting or 
writing the Proceedings, thus tranſmited : And then he 
mult deſire a Monition may be Decreed againſt the Party 
Appealing, for the payment of the ſum Taxed, upon'fome 
certain day to be appointed by the ſaid Judge, fo Taxing 
the ſame. 

2. Seeing an Appeal from Grievances, * ought regular. 
ly to be proved or juſtified, by the proceedings themſelves, 
and the Acts of the Judge, from whom it is Appealed ; 
and although ſome matter, or Allegation were given ( in 
a Cauſe of Appeal from a definitive Sentence } before*the 
Judge to whom it is Appealed, by the Party Appealing, 
and the Party Appellate, and it is not known either to the 
parties in conteſt, or the Judge, which was firſt given in, 
and whether or no, Witnefles were produced and examined 
upon ſuch matter, and their Sayings and Depofitions pub- 
Irſhed, unleſs by inſpeCting the proceedings of the Judge 
from whom it is Appealed : And ſeeing alſo if the whole 
proceedings, are not truly and fully tranſmitted, or if they 
are vitiated or corrupt in any thing, ( as it ſometimes falls 
out ) then this cannot appear, unlefs the proceedings of 
the Judge from whom, &c. be inſpetted : and becaule al- 
ſo informations in matter of Fact, ( that 1s, as to the man- 
ner of proceeding, and the things alledged, propounded, 
and proved, in the firſt inſtance) cannot be given by 
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the Advocates of the Judge to whom it is Appealed, that 
ſo Sentence may be pronounced in the Cauſe, unleſs rhe pro- 
ceedirgs of the Judge from whom, &c. be inſpected ; leſt 
therefore the Parties , either Appealing, or Appellate, 
ſhould ( to their great charge ) be compelled to get theſe 
proceedings Writ out, or Exemplitied, and leſt the Pro- 
ceedings ſhould be ſtopped ( in prejudice of the Parties 
in Sute ) until the ſame be ſo Writ or Exemplified : There- 
fore to avoid theſe Charges, and the faid delays, rhe Par- 
ties are wont to compound with the Regiiter of the Judge, 
to whom it is Appealcd, for an inſpection into theſe Ori- 
ginal tranſmiſſions, on this manner ( viz. ) the Party Ap- 
pealing ( ſeeing the proceedings were tranſmitted up to this 
Superior Judge, at his charge ) is wont and ought to pay 
for the inſpeCtion, into theſe proceedings, a fourth part of 
the ſum Taxed ( as is aforeſaid ) for the tranſmitting the 
ſame : But the Party Appellate, becauſe he paid nothing 
for the tranſmitting the Proceedings, is wont to pay a third 
part of the ſaid ſum Taxed. And leſt the Party Appeal- 
ing, ( having taken care perhaps to get the proceedings 
aforeſaid, to be delivered to him ) ſhould detain the ſame, 
ſo long in his cuſtody, ſo that the Party Appellate can 
ſcarce get opportunity to view tlie ſame ; and fo contrari- 
ly the Party Appellate, ſhould get them into his hands to 
peruſe, and doth keep them fo long, that the Party Ap. 
pealing has not an opportunity to peruſe them : Therefore 
the Proctors of the Parties ſo pzrufing theſe tranſmiſſions, 
are wont to lay in a Bond to the Regilter, ( or a pawn, or 
ſome Teſtimonial under their hand, ( viz. ) a ſubſcription 
under their hand, in a certain Book kept by the Regiſter 
for this purpoſe, ) that upon ſuch a day, ſuch a Proceeding 
was delivered to him, and that he will reſtore the ſaid Pro- 
ceeding,when itis required of him : And if either of the Par- 
ties (being requeſted (0 to do) doth deny to deliver the ſame, 
the Judge is wont to deny Andience in the Cauſe, until it 
be done: And if heis Contumacious, and refuſeth peremp- 
torily to do it, he ought to be Excommunicate for this his 
Contempt. Or if the proceedings are detained by any o- 


ther Proctor, then the Judge is wont to ſuſpend him, from 
O 


4 Executing 
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until he bring in theſe proceedings. " 
3. Ina Cuiſ2 of App-al from a definitive Sentence, it is 

Lawful both for the Party Appzaling,and the Party App late, 

to alledge things not all2dged before the Judge, from 
| whom it is Appcaled ; and to prove things not proved, fo 
+ Publica In-a5 the publicacioa of the Witnelles, produced in the firlt 
ſtrumenta a:- inſtance, hinder rot. - But it 1s otherways in a cauſe of 
—_— ce from Grievances, which ought to be proved, by 
ACTOR Gang © Proceedings, and the Act of the Judge, from whom it 
apud aa mis Appealcd ; untets the Grievances upon which it is Ap- 
fudicio; que hic pealed, ar2 omitred, ard left out of thoſe proceedings io 
aneendivuulr- tranſmitted, or that the Judge, from whom :t is Appzaled, 
FL Rot or his Regiiter, hath refuſed ro erter theſe Grievances into 
mr 2. col. $37.12 Acts, which the Party Appealing ſuppoſeth himſelf 
lit. c. de verb. grieved upon. 
Jignif--verb. ap- 4. Though the Appzal were read and interpoſed, be- 
RRC ſhep the Judge, to whom it is Appeated, at the time of 
ern g, Bru granting the Inhibition, as is frequently done, when 't 1s 
in 1ub, Cod. de APPpealed from an Excommunicarion, ard this Appeal re- 
fide Ijir.n.g,z. maineth ar the Acts f of Court (that 1s,in che cultody of the 
* Þytrumenta Regiſter of the ſaid Judge, before whom he Appeals ) 
pr yet ſeeing it was read in the abſence? of the Party Appel- 
re - 2. late, it is necellary that this Appeal be exhibited in Courr, 
Weſemb. ub; before the Cauſe be concluded, * in preſ>nce of the Ad- 
ſup. n. 5. col. verſe Party therefore the Proftor of the Party Appzaling, 
893. l;t.D.cap: muit (in his uſual form of words, ) acquaint the Judge, 
yp Tar ug that in ſoppiy of the proof of the Contents of his Libel, 
Marantz in au- Already given in by him in this Cauſe, and alſo to found 
7eo ſpecul judic. the Juriſdicticn of the Judge of this his Appzal!, he doth ex- 
part. 6.3. 26. hibit the Appeal already by him interpoled in this Cauſe, 
cum ſeg Alciat.and remaining at the Atts cf rhis Court, that is in the 
- 499 = cuſtody cf the Regitter. And obſerve that in this caſe, 
exhibends FbEre 15 not any Allegation, or anſwer of the Proctor of 
t Weſemb. ubi th? Party Appcllate required, 
fupra. de verb. F. Allo before the Cauſe is corcinded, the Prottor of 
fig. ubt ſupra; the Party Appzaling, ought to take care that this Appeal, 
—-o$-yok ( thongh made out of Couit, t and read before a Notary 
15.ubj bene ne POCks and drawn into the form of a publick Inſtrument, 
ta. wv the ſaid Notery publick, that is, being Exemplified by 
| <> him ) 


Executing tus Othce as Proctor, in any Cauſe whatſoever, 
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him ) be exhibited, according to the uſial form, in ſupply 
of the proof of -the Contents of the Libel, a!ready given 
in by him in this Cauſe, and in order to found the Jurif- 
dition of the Judge to whom he Appeals; And he muſt 
alledge that the Notary publick, by whom this publick 
In'trument is ſigned, is an Honeſt and Lawful Notary pub- 
lick, and that he is commonly re pated and taken for, ard 
as ſuch an one, and that all and ſingular the premilies, 
ated and done,are true, and that it was Appzaled, in man- 
ner and form, asis contained in the ſaid Initriiment , which 
Allegation of his he muſt defire may be admited, and that 
Juſtice may be done, &c. which being ſo admitted, and 
"repeated in full force of its Poſitions and Articles, if the 
Proctor of the Party Appellate, doth not confeſs that this 
Inſtrument is Subſcribed, and ſigned by the Netary pub- 
lick alledged, { for the confeſſion of ſuch Subſcription, &c. 
of the Inſtrument by a Notary, proveth the Appeal to 
have been made as is thercin contained. ) Then the 
Proctor of the Party Appealing, is. wont to Swear, that 
he hath faithfully put this Allegation, and dorh defire thar 
an anſwer may be given thereto, by the Proctor of the 
Party Appcllate, againſt the next Court, upon his Oath : 
But if the Proctor of the Party Appellate, on the next 
Court day, doth deny theſe things thus alledged by the 
Appellant, or at leaſt,if he anſwereth that he believeth not 
the Notary, or rather that the perſon, ( whom the Party 
Appzaling pretends to be a Notary publick ) is ſech an 
on?, then the ſaid Party Appealing, ought to prove whe- 
ther he be foor not, which may eaſily be done by exhibit- 
ing the publick In{trament, obtained ( upon the creation 
of the ſaid Notary ) under the Seal of the Court of Fa- 
culties. Which publick Inſtrument, ſeeing the Seal pur to 
It is very Authentick, and ſufficiently known to all the 
Proctors, the Proctor. of the Pariy Appellate, is wont to 
own and acknowledge this Seal ( for no Honeſt Man can 
well deny it, ) and this Confeſſion is ſufficient for the Par- 
ty Appealing, to prove that it hath been Appealed in man- 
ner and form as is Specified in the ſaid Inſtrument of Ap- 
peal. ' But if the Notary who Subſcribed this Inſtrument, 
bath been Notary for ten years together, and has been 
| krown 
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known to the Court and the Judge as ſuch ( having drawn 
ſundry publick Inſtruments of the like nature and exhibited 
them, and left them at the Acts of Court, of the faid Judge, 
or if he ;1as been reputed as an Honeſt and Lawful Notary 
publick, for chat time, ) it is ſufficient that the aforeſaid 
publick Inſtrument be exhibited by the Party Appealing, 
and that he do alledge as above, and that will make proof 
of it ſelf, without the Confeſſion of the Proftor of the Ad- 
verſe Party, nay although the ſaid Prottor doth deny both 
the Allegation and the publick Inſtrument aforeſaid : And 
this Mr. Clarke fays he hath often ſeen and known practi- 
fed, in Cauſes where he was concerned. And here the 
Proftors Appealing are to be admoniſhed, that though it 
be nſe, that ( when the Inſtruments of Appeal are exhibi- 
red ) the Party exhibiting this Inſtrument is wont to al- 
ledge, all and ſingular the things contained in the ſame are 
true, and were done and acted, as is therein expreſt, as 
before : Yer if that Inſtrument and Allegation, were de- 
nizd by the Proctor of the Party Appallate, then the 
Proctor exhibiting this Inſtrument, and making this Allega- 
tion, may refufe to take his Oath that he hath faichfully put 
this Allegation, and that all and ſingular the matters and 
things contained in the ſaid Inſtrument are true, and were 
fo atted and done, as is there expreſt. However let the 
Proctors take heed for the future, how they alledge thoſe 
words laſt recited, eſpecially let them beware how they 


Swear as to the truth of them ; for the tenor of the whole 


Appeal, is wont to be inferted in the ſaid Inſtrument of 
Appeal ; which if ſo, Mr. Clarke Appeals to their ConſCi- 
ences whether or no, all the Grievances, the Iniquities, 
the Nullities and thoſe pieces of Injuſtice, inferted in the 
ſaid Appeal, ( which they pretend are inflicted upon them, 
by the Judgefrom whom they Appeal) are true, that is,that 


they are really inflicted by the faid Judge, and impoſed as . 


is contained in the faid Appeal ? And if they are not true 
( as often falls out, ) then with what Conſcience, can this 
Oath be taken bv the Proftor alledging the premiſſes, 
( Sc]. ) that he hath faithfully propounded the fame, and 
that the things contained in that Inſtrument are true. There- 
fore for the furure, let them omit thoſe general words, a- 

bove 
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bove mentioned, and alledge only that the publick Inſtru- 
ment. was exhibited, and is Subſcribed with the proper 
name, and the wonted Seal of N. the Notary : And thar 
the ſaid N. was and is an Honeſt and Lawful Notary pub- 
lick, and is commonly reputed and taxen to be fuch ; and 
that the Appeal mentioned in the ſaid Initrument was made 
and interpoſed, before the ſaid Notary, in the Day, the 
Month, the Year, the manner and form Specified in the 
faid Inſtrument : And if as is above faid, the Proctor of 
the Party Appellate, do either confeſs that the Initrument 
is ſubſcribed by the Notary,as is alledged,or doth deny the *De materia in 
ſame as before ; yet if the Party thus alledging and exhibit- 7/8 debent In- 
ing doth make appear that the perſon Subſcribing the ſaid 4,7, qwaf ms, 
Inſtrument, is a Notary publick, or that he hath ſtood in & que ſolen- 
the ſtate of a Notary, for ten years together, as above, nates requi- 
then the intention of the Party Appealing, is ſufficiently 79% plemus 
founded : Viz. that it was Appealed on his behalf in due gk es rs 
time and place, in this buſineſs, and that the matrers or p,4 pre/emb. 
things contained in this Appeal, ought to be juſtified by parar.ff. n.4,5. 
the Proceedings of the Judge, from whom it is Appealed, de fide Inſtrum. 
or otherways, as is ſpoke afterwards. —_ Emre 
6. Now this Exfrajudicial Appeal, or rather the Inſtru- 1; * endl, tal 
ment * made upon an Extrajudicial Appeal, ought firſt to 1icerur, 6 que 
be direfted to all faichful Chriſtians. 2. It ought ro be ad ſolemn. In- 
drawn in the name of the Notary publick, before whom /#ruments re- 
the matters contained in this Inſtrument, were a&ed and {7-0 ſhe- 
done. 3. The Year of our Lord, and the King, the Day 7,py. edition. 
of the Month, and the Place, ( in which the faid matvers Se#. breviter. 
ſo contained, were done and diſpatched ) are alſo to be Laf. c. quoni- 
inſerted. 4. Witneſles are to be preſent, at the time of = _ > 
diſpatching the premiſſes, whoſe names are to be Specified 7/7/7118; 
in this Inſtrument, with their uſual habirations, that fo if ;». Alexand. 
theſe Inſtruments are doubted, the Witneſſes may be found. Conf. 64.v0l.4. 
5. The name and ſurname of the faid Notary, who draws Fer74.in forma 
this Inſtrument, ought alfo to be inſerted, and by what grayed <,nos 
Authority he was created Notary, and where he was born ; -— hm hos 
and if there are many Notaries of the fame name, it ought recirate a D. 
to be Specified particularly, which of them it is,/ who Clarke /ate e- 
hath Subſcribed this Inſtrument. 6. Alſo the Sign or Signet 777741 ab 
of that Notary, is alſo to be put to this Inſtrument = pradiftis. os 
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every Notary hatn ſome certain, and particular Seal, that 
by looking thereupon, although the Notaries hand be un- 
certain, yet it may appear by the Seal it ſelf, what No- 
tary drew that Inftrument. 7. At the end of this publick 
Initrument, the Notary is wont to teltifie, that he was e- 
ſpecially requeſted to draw up this Inſtrument. 8. And 
Laſtly, He muſt alſo reſtine, that the aforeſaid Witnelies 
mentioned, were requelted to give their Teitimony : And: 
it ts expedient that the Notary take care, that the Witneſ- 
ſes do pur their hands to the Protocol of Appeal, ( thar is, 
the Original Appeal, which the Proctor reads and in- 
terpoſeth, and upon which this Inſtrument is made ) that 
ſo if it be afterwards doubted, whether or no this Appzal 
were interpoſed, the Witneſſes having viewed their hands, 
may eafily recollett, whether they were preſent at the 
premilies yea or not : And theſe Solemnities we are to 
underſiand, as peculiar to all publick Inſtruments. 

7. Bur one Corruption ( Mr. Clarke obſerves ) hath 
crept in now adays ; which is, that when the Proctors of 
the Party Appealing, do Appeal out of Court, before a 
Notary publick, after the Appeal is read, or interpoſed , 
they take care to get the ſame Subſcribed, and then rake it 
into their own cuſtody, and keep it until they are neceſla- 
rily compelled to Exemplity the ſame, into the form of a 
publick Inſtrument ; by means of which their keeping it, 
they 'may eaſily add to, or Subſtract from this Appeal, 
in prejudice of the Party Appellate, which in all probabt- 
Itty they could not do, if the ſaid Appeal were left in the 
hards of the Notary ; nay it may alſo poſlibly injure the 
*arty Appealing, when the ſaid Appeal is not left in the 
cuſtody of the Notary ; for admit the Notary do die be- 
fore this Appeal is Exemplified, and drawn into the form 


of a publick Inſtrument, how can a publick Inſtrument be. 


drawn upon the fame afterward ? Whereas had this Ap- 
peal been found in the cuſtody of the ſaid Notary, amongſt 
his other Wr'tings, and Inſtruments of the ſame nature, at 
the time of bis death, then a publick Inſtrument might 
have been drawn upon it. For Notaries are bound, and 
are wont faithfully ro keep all Writings, and things done 
by them : And it is to be nated that in ſuch caſe; where 

| the 
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the Notary doth die as aforeſaid, ſome orber Honeit No- 
tarv, ( if he finds that this Appeal is faithfully kept as a- 
bove, in the cuſtody of the Notary ſo dead, and doth know 
very well, the Hand-Writing, the Subſcription and the 
Signet of the ſaid Notary ) he may at the Petition of the 
Party concerned, Exemplity, ard drawup a publick Inſtru- 
ment, touching the finding of this Appeal, Witneiles being 
alſo requeſted ro be preſent, at the time of looking for, or 
finding the ſame ; which Witneſſes are alſo ta be named 
in the faid Inſtrument : And this Inſtrament Mr. Clarke 
affirms is valid, and that he hath known it achudged forty 
years ago. 

8. If the Inſtrument wants any of the Solemnities f a- f Quibus Inſtr. 
forefaid, it makes ro procf, neither can it be faid ro be.f4es fir adbs- 
publick, if it be raiſed or interlined, in any ſubſtantial "0s © quen- 
matter, ( wiz. ) in the names of the Parties, mn the date of a————_ 
the Year, the Day or the Month ; or if the Notary pub- eadem orirs 
lick who drew this Inſtrument, be one of the Family, poſſme,. plene 
Houſhold, one Clothed by, or a Father, Son, or nigh of 79f4tur in Ate 
Kindred to the perſon interpoſing the Appeal, in whoſe pray pot 
favour the Inſtrument is drawn ; this Initrument makes ro ,; ES 
proof of it ſe!f, if the Adverſe Party deny it, and if the ex. eo. c. ex li- 
aforeſaid defects appear, by inſpecting the ſaid Initrument ; #155. Alciar. de 
or if the” Adverfary« do alledge, and prove, t't. t the ſaid OS Sedd. 
Notary who drew this Inſtrument, was not an indifferent anPns WFeſbas. 

4 py parat.ff. de fide 
perſon, for the Cauſes aforeſaid. Therefore Jeſt your jftr. x. 8 Spe- 
Client ſhould loſe his Canſe upon this account, ( if your culator de In- 
Adverfary do prove the matters aforeſaid, objeCted again(}/trm. & Set. 
the Notary ) yer if it be true, that the ſaid Appeal was 6 porters 
read and interpoſed in due time and place, then you maſt tank, oy 
prove the ſame, ( as alſo the raſures, and inter:ineations forme oppo. 
aforeſaid, ) by the Witnefles who were then preſent : And conera Inſtrper 
for this reaſon as is aboveſaid, it is very necellary, that the **- Lanf- in c. © 
Witnefles do Snbſcribe their rames, to the Protocol of Ap- OE de 

n/t. prod n.49. 
peal. If the Notary at the end of the Inſtrument, doth ,C- 1 fnem 
teſtify that that, was done by him, and that he doth there- ub; bene nota 
by make the ſame fo appear, and duth proteſt himſe;fle bac reSchuf- 
ready ſo to do, that ſo all ſirfpition may be removed ;f#s cov/- 56. 
in this caſe, all ſuſpition is removed, and credit is to be * ** 
given thereto ; but we muſt underſtand this as to a Law- 
ful 
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ful Notary publick only : For it is otherways ( as was 
faid before ) ina Notary publick, who is not an indifferent 
perſon, for then the interlineations and raſures, are to be 
proved by the Witneſles, otherways the Inſtrument avail- 
eth not. 


SECT. 6. 


I. In what caſe the Party Appellate, ( though Sentence 1s 
given againſt him upon the Appeal ) yet is not to be con- 
demmed in Charges. 

2. In what caſe, when there ought to be a compoſition of 
the Charges in theſe Cauſes. 

3. The Fudge of the Appeal, though he gawve a Remiſſory Sen- 
tence, on behalf of the Appellate, yet may he after the 
Cauſe is remited, Tax Charges, and Execute his Sentence 
as to thoſe Charges. 

4- The tenor of a Remiſſory Sentence, with a Condemnation, 
and a Taxation of Charges, and an Excommunication in 
the ſame, if the Party being admoniſhed, takes no care 
to pay the ſaid Charges. 

5. The manner of Executing the ſaid Monition , and denoun- 
cing the Excommunication,laid in the ſaid Sentente. 

6. The manner of renewing the [aid Decree to pay Charges, 
or the matter adjudged, by the Sentence. 

7. It is Lawful to — of the nullity of a Sentence, or any 
other nullity before the ſame Fudge : Who if he revokes not 
that nullity, what remedy. 

8. The nullity of a Sentence, or other Ats of the Superjor 
Tadge,. may be alledged before the Inferior Tudge. 


FF I obtain Sentence on my part in the firſt inſtance, by 
the depoſitions of the Witnefſes, who make full proof, 
of my intention, and if the Adverſe Party .( having juſt 
exceptions unknown to me, ) doth not' prove them in the 
firſt inſtance, but in the ſecond ; he ſhall not obtain the 
Charges expended, either in the firſt or ſecond inſtance. 
For it is ſufficient that he do obtain the principal yu 
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and that he be excuſed from Charges, bur it is otherways, 
if the Party Appellate doth give exceptions againſt theſe 
Witneſſes, and doth not prove them. Likewiſe if the Par- 
ty Appealing, ſhall obtain a Sentence, upon riew proofs 
( made in a Cauſe of Appeal ) which retpect not the me- 
rits of the Cauſe, he ſhall not obtain his Charges of the 
firſt inſtance ; becauſe the Party who obrained Sentence 
in the firſt inſtance, is preſumed in good efteem, and may 
inſiſt for the defence of the Sentence pronounced on his 
part. Bur this faileth, if the Party Appellate, were in 
bad eſteem in the beginning ; that is, if that defence, which 
is proved by the Party Appealing, in the ſecond inſtance, 
were known before to the Party Appellate : To wit the 
payment of a Legacy, or the Tithes Sued for in the firlt 
inſtance, by the Party Appellant, in this caſe the Party 
Appellate, ought to be condemned in Charges made in 
both the inſtances, though he probably obtained Sentence 
on his part, in the firſt inſtance. 

2. If the Plaintiff obtain Sentence in a Cauſe of Tithes, 
for a greater ſim, or for more Tithes, than thoſe which 
are proved, either by the Confeſſion of the Party, or the 
proofs of the Witnefles, the Defendant hath juſt cauſe of 
Appealing, and theſe things being proved, he ſhall obtain 
Sentence in which Appeal, the firſt Sentence ſhall be re- 
tracted, as to theſe exceſſes ; but as to the juſt Tithes, 
it ſhall be condemnatory : In this caſe therefore it ſeems, 
that ſeeing the Party Appealing had juſt cauſe for this his 
Appeal, he onght to have his Charges he is at about the 
Appeal, but not thoſe expended in the firſt inſtance : The 
reaſon is, becauſe he did not offer that ſum, or thoſe 
Tithes, which was really due , after the Sentence was 
pronounced in the firſt inſtance ; and therefore he may 
be accounted malicious, and fraudulent, ſeeing he never «p,,, _ 
oftered that which was really juſt and due. And fo on jr cadebar in 
the contrary it ſeems, that the Party obtaining this Sen- cauſa. Mysſ 
tence, for a greater ſum then that which was juſtly due, bi. de Afton. 
and not renouncing this greater ſum, * ſo ſoon as he knew —_ ary 4 
that it was Appealed ( from the Sentence ) by. the Ad- pd, 
verſary, but perſiſting in the Sure, he is alſo in fault, and figs avant 
may, be ſuppoſed to ſtand Sute, our of an intention of ibs 

Malice, 


« 
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Malice, and Injury, and ought therefore to be condemned 
+ De compen/.in Charges ; therefore in theſe caſes, a f compenſation of 
vide Lanf..nc.Chargcs is ro be made, for borh of them 'defſerve ro be 
_ 1, puniſhed. Ler the ProQtors therefore beware, in theſe ca- 
$7 files ; ( Scil.) the Proftor Appealing, that in the oppoſiti- 
Sententia Con- On, and proſecution thereof, he do proteſt expreſly, that 
denmatoria in he will acquieſce in the Sentence, as to ſuch Tithes, or 
Jv —nrgp DIA ſuch a value, and that he only intends to Proſecute the Ap- 
& oj St peal, as to the exceſles aforeſaid : And let him offer to the 
pellationis ſo- Judge from whom he Appeale, ( or otherways before the 
- kim condem- Judge of this Appeal, at the firit beginning of the Sure ) 
net illum vilt-the ſim due : Then let the Proctor Appellate, take care 
_ ne ov” 3 thar ( in the aforeſaid caſe ) he do in the firſt place, and 
far .5yus {(Scil. ) before all things, renounce the benefit of the aforeſaid ex- 
vidtor dehbebit Cefs either before the Jndge from whom tit is Appealed, 
condemm.inex-( and that within ten days after the Sentence is pronoun- 


penſis,quia mi- ceq, and in the pretence of the Adverſe Party ) or before . 


| rene the Judge, to whom it is Appealed, upon the day of his 


cum non debe. firit appearance, and then if the Parry Appealing doth 

ret habere niſi contend yet further, he is to be condemned in all the 
50. vide Gail. Charges. 

—_— —_ 3. It is generally held, that the Judge to whom it is Ap- 

FS. ye yang pealed, fo ſoon as he hath pronounced his Sentence, and 

ner. c. de eprs, hath remitred the Cauſe back to the Judge from waom it 

& cler. Specul. was Appealcd, his office doth ceaſe, and is determined, 

an tte. de ex-and he doth ceale to be Judge in that Cauſe ; and ( un- 

re. "nc leſs in the ſaid Remiliory Sentence, he hath Taxed Charges 

"of Sure, and alfo in the faid Sentence hath alſo Pronoun- 

ced the Sentence of Excommunication ) that he cannot af- 

terward Tax Charges and Compel the Party Appealing, 

to pay the ſame. Yet in this caſe Mr. Clarke faith, he 


* 4iat. deex. bath had ir 2djudged againſt this opinion, ( viz. ) that al-. 


penſis, Se. though in the Remiſlory Sentence, or in the Interlocutory 
_— gua- Decree aforeſaid, the Judge to whom it is Appealed, doth 

6's _—_ remit the Cauſe back, to the Judge from whom it was 
facienda. verſ, APPealed, and doth condemn the Party by the ſaid Sen- 
Alit vero ſen- tence, in Charges, but doth not Tax the ſaid Charges, in 
ten. Lanf.im c. that Sentence, but doth reſerve the Taxation * of them ; 
quoniam ex- yer may he afterwards Tax the ſame, and Execute his Sen- 


penſ. n.6. © tence in that behalf: For if this is not Lawful in thiscaſe, 
« 21. then 


— _ Hy inner 
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then admir that in caſe the Judge, by his Remiliory Sen- 
rence. doth Tax the Charges, and ( a Monition preceed- 
ing for the payment thereof, upon fuch a day ) doth Ex- 
communicate the Party Admoniſhed, and refulng to pay 
the ſame, as well now as then, and contrarily. Bur the 
Party who ought to pay thefe Charges, _ ſo abſcond, 
that he cannot be Admoniſhed to pay the ſame, before 
the day which is appointed for that purpoſe is elapſed ; in 
which caſe the Sentence of Excommunication aforeſaid, is 
almoſt extin&t and determined. May not the Party to 
whom theſe Charges ought to be paid, go to the Judge a- 
gain, and deſire this Monition to be renewed, and like- 
wiſe deſire that a new Term may be appointed, for the 
payment of theſe Charges ? Yes ſurely he may ; and 
Mr. Clarke ſaith it is a thing daily praCtiſed. - Obſerve that 
in the ſecond Monition, the Judge cannot Pronounce the 
Party to be Excommunicate, as well now as then ; butan 
ordinary Monition 1s to be granted, as in other Monitions 
for Charges. Admit alſo that in this caſe of Excommuni- 
cation Pronounced in the Sentence it ſelf, the Party be 
Admoniſhed to pay theſe Charges, and for not paying 
them, he is Lawfully Excommunicate, &c. and is com- 
mitted to Priſon, by vertue of the Kings Writ, de Excom- 
municato Capiendo, 10 that the Party ro whom theſe Charges 
are due, hath been at a great deal of further Charge, 
beſides the Charges Taxed : Cannot the Judge in this caſe 
Tax theſe Contumacy Fees, and compel the Party to pay 
the ſame, notwithſtanding the remiſſion aforeſaid? Mr. Clarke 
ſaith he may, and therefore he concludes as above, that 
notwithſtanding the ſaid reaſon, that the Sentence or In- 
terlocutory Decree were Remitlory, without the Taxation 
of Charges, the Judge may Tax the Charges of Sute, and 
Execute his Sentence in that behalf, ſo as in the ſaid Sen- 
tence or Decree, he hath condemned the Party in Charges. 
But here it may be enquired, in whoſe preſence theſe 
Charges are to be Taxed, for the Proftor of the Party 
Appealing, hath Executed his office, and it is determined, * Solvieur hee 
ſo ſoon as the Definitive Sentence is Pronaunced, There- ; op a Lan- 
fore the Party condemned, is to be callec * ro ſee the a-T þ en” 
foreſaid Charges Taxed ; and then - he do not aPPETT, yg, _ 
'y 
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they are to be Taxed in Penalty of his Contempr. 
Mr. Clarke faith, that he hath had it adjudged thus in this 
caſe, ( viz. ) that though rhe Sentence were Remullory, 
with a Condemnation of Charges, but without a Taxation 
in the ſame, and that if the Judge by the faid Sentence, 
or Interlocutory, Decree, hath reſerved this Taxation cf 
the Charges, until ſome certain day, and this without any 
interval, and under one context of words, ( wiz. ) © We 
© condemn N. in Charges, and we reſerve the Taxation 
©* of them, until the next Court day, and we remit the 
* Cauſe back to the Judge from whom it was Appealed ) 
and hath alſo Admoniſhed the Proctor of the Adverſary to 
be preſent, to ſee theſe Charges Taxed, and a day aſlign- 
ed for the payment of the ſame, that then on that day fo 
aſſigned, the Judge ( in the preſence of the Proftor if he 
appear, or otherways in Penalty of his Contempt, ) may 
t Lanfranc.ubi Tax theſe Charges, t and Decree a Monition for the pay- 
Jupra. n.$. ment of the ſame. 

4. If the Party Appealing do ſuffer in the Cauſe, whether 
by the Acts of the firſt, or the ſecond Judge, becauſe the 
Proceedings are not tranſinitted,as falls often out,or becauſe 
the Appeal is deſerted, the Judge muſt firſt Pronounce that 
the Party Appealing hath made default in the proof of his 

* Lenfrencubi Libel, and hath unjuſtly Appealed, *and ſhall confirm the 
Jupra. n. 90. Sentence of the Judge, from whom it was Appealed, if 
La pronun- the Proceedings are tranſmitred. For the Judge ought to 
ciare ? Si velut Pronounce upon what he knows, and the Proceedings not 
confirmare pri- being tranſmitted, he cannot-have cogniſance thereof : He 
mw _ mult alſo _ the Qui ed to he Judge from Work it 
ts was Appealed, and condemn the Party Appealing in 
— "7s Charges, and Tax tho Charges in the ſame Sentence, 
male Appella-and Decree. That the Party condemned, may be Ad- 
tum, ©c. -Mmoniſhed to pay thoſe Charges againſt ſich a day, to be 
appointed-for-that purpoſe, under Penalty of the Sentence 

of Excommunication under this form of words ; © We con- 

© demnthe faid N. the Party Appealing in Lawfal Charges, 

* * madein this Canſe, and to be made and payable by Law, 

* on the behalfof AM. the Parry Appellate, and we Tax the 

* faid Charges, to ſuch a fam, ( ler the Proftor take care 
that Falth-be made npon-the Taxation of theſe —_ 
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© 1nd we Decree, that the ſaid N. ſhould be admoniſhit ro 
* pay the ſaid Charges before ſuch a Day or Feaſt, to the 
* ſaid Party Appellare; and if in caſe he doth not obey this 
© our Monition, Within the faid Term, we Excommunicate 
© the ſaid N. ( chis our Monition preceeding, and his Con» 
* tempt following ) in Writing, by this our Definitive Sen« 
* rence, and do Decree him ſo to be Excommunicate, as 
© well then as now, and now as then, &c. 

5. Then the Proctor who obtaineth this Sentence, muſt 
Procure a Monition for the payment of theſe Charges, 
which Monition muſt alſo contain the Excommunication, 
or letter Denunciatory, which muſt be duly Executed, 
upon the Party ſo Condemned in Charges, ( that is, the 
Party muſt be Admoniſhed to pay the fame, againſt a day 
appoinred, under Penalty of the Sentence of Excommuni- 
cation Pronounced againit him, in Caſe he pay them nor. ) 
And if che faid Party takes no care to pay the ſaid Charges, 
within the Term or Day appointed, then the letters of 
Excommunication, which are to be denounced, muſt be 
given to the Miniſter of the Pariſh Church, where the faid 
Party Inhabits, who muſt denounce the ſame, and make a 
Certificate thereupon, as was ſpoken before concerning 
Excommunications : And if he perſeveres in this State of 
Excommunication, forty days and more, he is to be ſig- 
nified to the Kings Majeſty, and the Kings Writ is to be obe 
tained, in order to the apprehending him, &c. 

6. If the Party obtaining this Decree, in the caſes afore- 
ſaidfakes not care ( through his negligence or otherways ) 
to Execute the fame in due time, (to wit, upon ſome of 
the days within the time aſſigned for payment ) or per- 
haps after it is Executed, doth not take care to certifie of 
its Execution, ſo that the Certificate upon its Execution is 
diſcontinued, then the Proftor muſt acquaint the Judge 
and alledge that this Decree, already taken forth to ſich 
an effect, is periſhed without any ſucceſs, and therefore he 
muſt deſire that this Decree may be renewed, and that the 
Party may be Admoniſhed again, to pay the aforeſaid 
Charges, or elſe to appear, &c. which Petition the Judge 


7. Though the Party grived by any nullity, may cow- 
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Plain thereof, before a Superior Judge, becauſe he is the 
Ordinary Judge for all Cauſes whatſoever, and hath 
knowledge in Cauſes, as well of Appeals, as Quereles : 
Yet may he if he will, go to the ſame Judge, by whom he 
is grieved, and alledge this nullity before him, and the 
Judge ( the nullity being made appear to him ) ought, 


and 1s wont to revoke the ſame, which if he doth not, thenis 


juſt Cauſe given for an Appeal. For example, if any Judge 
Pronounceth a void Sentence, ( that is, where the Adverſe 
Party is abſent, or where the Witneſſes produced in the 
Cauſe were not received, or in a Plenary Cauſe, when the 
Sure is not conteſted ) the Party againit whom this Sen- 
tence is Pronounced, ( if he is called to ſhew Cauſe why 
the Sentence already laid, may not be put in Execution ) 
he may alledge this nullity, ſpecifying the ſame particular- 
ly : For a general allegation, that the Sentence is null, is 
of no effect unlets the Party fo alledging, doth ſpecihe this 
nullicy. | 

8. It is not Lawful either to Appeal, or to Complain by 


way of Appeal, from a Superior Judge to an Inferior ; . 
yet if in any Cauſe, depending before an Inferior Judge, 


any Sentence Pronounced, or any Act done, is objected 
before the Superior . Judge, in order to hinder your inten- 
tion or to confirm the intention of your Adverſary, you 
may alledge and object this nullity : And if you prove it, 
the Inferior Judge ( though principally he had not cog- 
nifance of this nullity ) yet. he ought ſo to Pronounce, 
and adjudge in the Cauſe, like as if this void Sentence or 
Act, had not been exhibited before him, and he may Pro- 
nounce fo tacitly concerning this nullity. 
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The manner of Proceeding in Cauſes of Appeal from 


a Sentence. 
| i 


$SYCTT-- 4 


I. Of an Appeal from an Interlocutory Decree; which hath the 
ſame force and power with a Definitirue Sentence. 

2. In what caſes it 1s expedient to Appeal at' the time of Pro- 
noenemg Sentence. , 

3. In what caſes it is not comuenient to Appeal at the time of 
Pronouncing Sentence, and how the Party ( againſt whom 
it is Pronounced ) muſt proteſt to Appeal; and accept the 

ſaid Sentence in part, or ſo far as it "makes on bis 


arr. 
4. The manner and order of a Fudicigl Appeal, from a Defi- 
| mitizve Sentence, which 1s called an Aoeal at the Atts 
of Court. | 
' F- The warious firm of drawing an Appeal, either from a 
Definitive Sentence, or an Interlocutory Sentence, m- re- 
_ Jpeft of the Party that Appealeth. 
6. The order of Proſecuting an Appeal, frem a part of the 
Sentence only. | 


| every Interlocutory Decree, f having the fOrce 4 Regularirer 4 
of a Definitive Sentence it is Lawful'to Appeal, ej- Sententia In- * 
ther viva wece, at the Als: of the Court of the Judge *#7/nrorianon 
who Pronounceth the ſame, or within fiffeen days after p20" peter. 


in "Writing "before -a Notary : But yet 'in Appeals fromy1;mis 

theſe lntdrhiconbey Decrees, which have the'force of #defi- Lanfr. « ptY 
nitive Sentence, Mr. Clarke faith that in his praQtice, (Ad fo nam, de Appe! - 
he faith, be has known other skillful praftirioner# do)" 55: 

; P 3 he 


230 OO The Praflice of the PART.V- 


—_—— 


® Wenamcm-he rather choſe to Appeal in Writing * than at the Afts of 
| <cs _ Court, becauſe thar in Writing he could fo ſpecitie the 
Appellationes a Facts and declare that Fatt in which the grievance is in- 
Sens. defin. & flicted, from the preceding Acts, and draw forth. that 
Ineerlocutoria, grievance, from which it is Appealed, fo to the life, that 
plene enume- it may appear evidently that the Judge hath inflicted a 
worn i = grievance ; *which could nor fo eafily be made appear, if 
rs wr a 69. © were Appealed at the Acts of Court from a grievance. 
61. 63 inter Beſides, by this Appeal, thus interpoſed in Writing, a Li. 
caſdem diff.no- bel may be drawn without much difficulty : For a Libel in 
tum fecie quod an Appeal from grievances, ought to be conformable to 
- opellari "_ the reſcript, that is,the Inhibition, and the Inhibition again 
ferpris 8 fic ©© the Appeal ; becauſe in the Inhibition or Reſcripr, is 
de imceps uſq; contained the true tenor, and effect of the Appeal. And 
ad n. 77. Chi- although it is-faid above, that every Appeal ought to be 


lianus in prat. jrgerpoſed within fifteen days, from the time of the Sen- 


— 10 phonon tence Pronounced, or the grievance inflicted, yer this is to 
f. de Appel. 6 Þ& underſtood, only where the Party hath notice, or 


anterloc, colum. knowledge of it, for otherways not; for the time of Ap- 

1724. lit. A. peal is current from the time of your knowledge or notice, 

Rembard. diff. ge, for if a Sentence is Pronounced, or an Interlocutory 

Jud. 35- Decree, ( which hath the force of a Sentence ) which is 
nall '( Scil. bemg. made in the abſence of the. orher Party, 
not Admoniſhed as above } is interpoſed, then is it Law- 
ful ro Appeal, ot complain of its nullity, (either before 
the ſame Judge or before a Superior ) within fifteen days, 
after. he has any notice of the ſame. 

2. If a Sentence is Pronounced in a Matrimonial Cauſe, 
againſt the Plaintiff, by which the Defendant is Abſolved 
from the Petition of the Plaintiff; it often falls out that 
the Defendant ſuppoſing by this Sentence, that it is Law- 
fal for him to contract Matrimony with ſome other doth 
often times ſo. cantract it, and. get the ſame Solemnized, 
Likewiſe if two Clergy Men contend about a Benefice, 
and Sentence js Pronounced, that ſuch an one of thoſe 
two ſhall þe Inſtitnted and Indutted ; in purſuance of 
which Sentence, the faid Clergy Man doth get himſelf In- 
dadted;; or as leaſt Inſtituted to the ſame within the time 
allowed the Adverſe Party for an Appeal; in like manner 
alſo, if ig js conteſted in the Prerogative Court, _ L. 
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Will, and the Judge doth Pronounce Sentence for the Will: 
Or if it is conteſted about the granting of an Adminiſtrati- 
on, and the Judge doth by his Sentence, commir the Admi- 
niltration to either of the Parties in Sute ; the Executoer or 
Adminiſtrator ( nnder colour of thee Sentences, and 
whilit the delay or time given for an Appeal doth depend-) 
is wont to intermeddle with the Goods of the Deceaſed;ard 
to alienate the ſame, and ſometimes to releaſe Debts,” and 
commence Actions at the Common Law, for the recover- 
ing Debts. In all theſe caſes, it is expedient for the Party, 
againſt whom the Sentence is Pronounced to Appeal im- 
mediately at the Acts of Court, as in the fourth number 
next following. For if at the time of Pronouncing: the 
Sentence in a Matrimonial Cauſe, you do Appeal ; and 
the Party who obtained this Sentence, ( notwithſtanding 
this Appeal ) doth Marry ſome other ; the Parties Sotem- 
nizing this Marriage, are to be ſequeſtred ; or ſeparated 
by the Judge of this Appeal, in the firſt place, and are al- 
ſo to be Canonically puniſhed' as Conteraners of the:Ec- 
cleffaſtical Juritdiftion, as much” as if the Marriage had 
been Solemnized againſt the Judge his- command, ard 
whilſt the Sure were deperding : Therefore wn this caſerhe 
Party Solemnizing this Marriage, cannot-pretend himſelf 
ignorant of ſich a judicial Appeal, ſeeing it was-interpoſed 
in the preſence of his Proctor ; which otherways/he might 
have pretended, if the Appeal had been extrajudicial; or 
made out of Court. Likewife, if in a beneficial Cauſe 
the Clergy Man who obtained Sentence, ( knowing that 
it is Appealed from the ſame, ar the'time of the Sentence!) 
doth endeavor to get himſelf Inſtituted and Inducted ; this 
Inſtitution and InduCtion is reckoned amongſt the things Or 
matters attempred, and as fiich is to bezrevoked, firſt of 
all, by the Judge to whom iris Appealed. Likewiſe in 
Teltamentary Cauſes, and thoſe about Adminiſtrations,-if 
4t be judicially Appealed in the aid Cauſes ;' both rhe Par- 
ties who poſleſs the Deceafeds»Goods, and: alſo. thoſe who 
owe the Deceaſed any thing,. upon Bond; (may keep the 
fame in (their hands, whilſt this Appeal doth depend with- 
-out any dammage, thoughan Attn be commenced againſt 
chem for the ſame, Ln Sentence. Be- i. 
cauſe 


LT 
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cauſe that by this Appeal, all the force and effect of the 


- faid Sentence is ſuſpended ( until this Appeal be ended ) 


as much as if no Sentence at all-had been Pronounced, 
3. If the Paxty againſt whom the Sentence is Pronoun- 
ced,doth beleive, that if he Appealeth at the Act of Court, 


the Judge ( being offended at him Probabiy, becauſe he 


hath Appealed from him) will afſign him, two ſhort and 
imcompetent Terms, or times for the Proſecution, and 


. Cercitying the Appeal, thus interpoſed by him ; fo as that 
, within-that time he cannot Profecute the ſame, nor give 
-his ' Chent an- account of the Pronouncing this Sentence, 
:nor be informed of his reſolution, whether he will acquieſce 
-1n this final Sentence,. or Proſecute the: Appeal already in- 
; terpoſed. In yhis caſe, it is not convenient that he do Ap- 


peal at the Acts/of Court, at the time.of Pronouncing this 
Sentence, but rather in Writing, before a Notary publick, 
Within ten or fifteen days ( at the moſt, ) after the ſame 
is Pronounced : For in this caſe the ſaid fifteen days ( af- 
ſigned for an: Appeal, by the Statutes of this Realm ) 
being elapfed, the Party Appealing is to be called, or ra- 
ther, he is wont and may be'called, ( becauſe the Parry 
for whom the Sentence was given, is deſirous to have the 
ſame put.in- Execution ) to ſhew cauſe why the Sentence 
may not be putin Execution, before the Judge from whom 
it is Appealed;: can aſſign the Party Appealing a time to 
-Proſecute, and Cerrtifie this his Appeal. Alſo if Sentence 
is Pronounced in'a Cauſe of Tithes, and you Appeal from 
the ſame, at the time .of Pronouncing thereof, the Judge 
may. immediately (-by ' vertue of the Statute, ) put his 
pentence in Execution,-as to the Charges,.and may Tax 
the ſame, notwithſtanding the: Appeal, and the Inhibition 
.of the Snperior Judge. If therefore you do Appeal from 
this Senterice, . out of Court;in Writing before a Notary 


:publick, : the aforeſaid Senterice as to thoſe Charges, is not 


.to be putin'Execution, 'unleſs: ( as is faid above ?) the Par- 
ty againf} whom the Sentenceis Pronounced, be-firſt called 
to thew Cauſe -why the faid 'Sentence may-not be put in 
Execution ;"and unlets. the: Party Appealing ( if 'he'ap- 
pears): doth-alledge that it. is: Appealed. The Party Ap- 
pealing thus, extrajudicially,"or our of Court, hath all 


* 
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- 
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this advantage, ( Scil. ) he may give his Client a certain 
account, of the Pronouncing the Sentence, and of the Ap» 
peal which-is interpoled, and may receive full ſatisfaction 


- . from him, whether or no he ſhall Proſecute this Appeal, 


and whether or no he ſhall interpoſe another, if the Charges 


. are Taxed, to over great a ſum. Yer if in the aforeſaid 


caſes, you do not Appeal at the rime of Pronouncing the 
Sentence; it is very requiſite however, that you ſhould 
diſſent from the ſame at that inſtante ( and prortelt as to 
the nullity of it, and of a Grievance, and of your inten- 
tion of Appealing from the fame, within the time limited 
by. the Law for that purpoſe). leſt otherways, you ſhould 
ſeem to acquieſce in this Sentence, but if this Sentence 


, doth make partly for, and partly againit you, ( wiz. be- 


- 


cauſe the Charges either are not Taxed in the ſame, or 


* perhaps, becauſe the Party for whom the Sentence ' is 


Pronounced, -is condemned in Charges, made on your 
part, as falls out ſometimes in Matrimonial Cauſes ; then 


"1s it more ſafe for you, to accept the ſaid Sentence, ſo 


far as it makes on your part, eſpecially in 2s much as it 
is condemnatory, or condemning the other Party, to pay 
Charges to your Client, &c. and you: muſt acquaint the 
Judge alfo, thar yon do acquieſce in the -faid Sentence ſo 


> far as it makes for the intention. of your Client, but in all 


_ elſe diſſent, 'and proteſt ( as before ) of the nulli- 
ty, &c. of a Grievance, and of Appealing, &c. 
4. The Party againſt whom $entence is Prononnced, 
may (at the very ſame time of Pronounncing it, and be- 
fore the' Judgedoth proceed to other things ) Appeal with 
the living Voice, * or by word of month, delivered and * Lanfranc. c. 


_ ſpoke at the Aﬀts of Court before the ſaid Judge who doth queniam.de A- 
' Proncunce the Sentence, ( who is called the Judge, from *%* 49. quis 


whomit is Appealed. ) And this Appeal he may interpoſe, #7 nem - 


| in tranier and form following. - ( Pix.) 7 do jen from the lies Appellee 


Pronougcitiy of this Sentence, 'and do proteſt as to the there- 
of , of Appin (from the | (falva v re- 
verentia- Domine judex )-4 Null, Invalid, Injuſt, and as 


ſuch Praveunced ) to - Our: Wuſtrious Prince and Soveraign 
Court 


CHARLES, &c. and to bis Com of Chaney, And bee 1 
do ſo Appeal te our ſaid Sougraign Lord the King, —_— 
+ at , we. ; C ancery , 
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+ Ss judex ab. demned him in Charges f-made -or pretended to be made, 
Jetvitzifumab on the part of the aforeſaid N. the Defendant. - But if the | 
expenſi: an fit Srtence is Pronounced againſt the Defendant, then the 
Appeal is to be drawn on this matmer ; ('Scul,. ) that ſuch 


C. gion, n. 10. 


15. deexpenſis a Judge, cc. ( as above ) by which, amongſt other things 


$16vam. 


7, 14. 


Chancery ; and I do deſire that the Apoſtles may be given to 
me, and to my Client with effett, with all ſpeed imaginable, 
( for unleſs the Apoſtles be asked, the Appeal availeth not. ) 
And of this mullity, I do alſo equally and principally complain to, 
and require you, the Notary oublick ( that is, the Regiſter, or 
Writer of the Afts )to draw me a publick Inſtrument, upon the 
Appeal, thus by me interpoſed, and T deſire the Witneſſes hee 


pre/ent, to give their Teſtrmony upon the premiſſes, &&c. The 


Writer of the Acts, ought to infert the names of the Wr-* 
neties, ( into his Act which is made, upon the Pronoun- 
Cing of every Sentence ) which are preſent when the fame 
is Pronounced, 

5. Seeing ( as was faid above, of an Appeal from an 
Interlocutory Decree ) it is Lawful to Appeal ( either 
from a Definitive Sentence, or from any Interlocutory De- 
cree, which hath the force: of a Definitive Sentence, ) at 
the Act of Court of the Judge, by word of mouth, at the 


time of Pronouncing the Sentence, fo alſo ( as was faid 


before ) is it Lawful ro Appeal in Writing, within fifteen 
days, before a Notary publick and Witnetles. Therefore 
in theſe Appeals in Writing, from Definitive, or Interlocu- 


- tory Sentences, if the Sentence is Pronounced againſt the 


Plaintiff, the Party Appealing is wont to declare in his Ap- 
peal, that ſuch a Judge, in ſuch a Cauſe, and berwixt 
ſach -and ſuch perſons, Pronounced a pretended Defint- 
tive Sentence, for the part of -N. againſt; the faid M. by 


which among other things, he bath diſmiſſed the aforeſaid 


N. the Defendant, from the Inſtance and Petition of the 
faid AM. as to the things alledged, and related in the Libel 
given in on the part of the ſaid 24. and hath alſo Con-. 


he hath Condemned me, nat. anly in a certain. pretended 
Legacy;,..or in certain Tithes, ( but alſo, in-certain pre 
tended Charges, &e. and although)the Parties Ap 

( not only þy the modern, but alſo by ancient praftice 
are not 'wont to declare, or ſpecifie many things, = 


' 


 PART.V.. Eccleftaſtical C ourts. BE 235 


the aforeſaid caſes ) in their Appeals more than what are 
above recited ; yet I think it very convenient ( faith 
Clarke ) for thoſe Parties ſo Appealing, to add and ſpeci- 
fie theſe things or matters following. ( /:z. ) It the Plain- 
tiff Appeal, then is it requiſite that he ſay in his Appeal, 
that he hath ſufficiently proved * the Libel, given in on * foams ifec 
his part, notwithſtanding which, the Judge Pronounced non eft ignores, 
the Abſolutory Sentence as above. If the Defendant Ap. # omnitus fir- 
peal, then is it requiſite that he add in his Appeal, that on A 
although the Plaintiff made defaulr, in the proof of his 4,ch;e/ Ther 
Libel ; yer the Judge Pronounced a Sentence, Condemn- ita fecerme = 
ing himin a Legacy or in Tithes, as before. What things mention:m in 
are to be inſerted in Appeals, from an Interlocutory De- /#*s Pretocollss, | 
cree, is ſpoke at the firſt number of this Chapter. Curiis Epiſ = 
6. If itis Appealed in general, from the whole Sentence, Suffraranc.. ; 
the Party Appellate may adhere to the oppolition of his Ad- rum, ub! eſt 
verfary, and may uſe the benefit thereof, ( though he do Afpellarim in 
not altogether Appeal from the ſame ) to wit, becauſe Scropeds. 
the Judge bath not Condemned the Party Appealing in 
Charges, or in the caſes nnder Writ. And if it doth ap- 
pear before the Judge of the Appeal, that the Judge from 
whom it is Appealed, ought ( by thoſe proofs made be- 
fore him ) to have Condemned the Party Appealing, -in 


' more Tithes or in a greater value for the Tithes, or in a 


greater ſum for the Legacy Sued for ; the Party Appel- 


' late (as to thoſe things that is, as to greater Tithes, or a 


greater value, &c. ) ought to obtain a Sentence for them, 
before the Judges, to whomit is Appealed, The like may 
be done alſo, it in the Appeal, the Party Appellate doth 
prove that there is a greater, fiim due to him, than that 
which is contained in the Sentence of the Judge, from 


' Whom he Appeals. But in thoſe caſes wherein it is Aps 


pealed, becauſe the Jndge doth Condemn the Plaintiff, 
( who obtains the Sentence) in Charges, or doth not Con- 
demn the Adverſe Party in Charges,and the Parry Appeal- 
ing doth acquieſce, as to the reſt, ( wiz.) as to the prin- 
cipal Cauſe : In this caſe unleſs the Party Appellate do 
alſo Appeal from the Definitive Sentence, and doth Pro- 5 
ſecute the ſame; he cannot uſe the benefit of the afore- 
aid limited Appeal, npr adhere to the Appeal of his Ads 
yerſary 


, 


__— 
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verſary, ſeeing he acquieſced in the Sentence, and it is 
ſufficient for the Party Appealing in thoſe caſes, to prove 
that the Sentence was Pronounced on his part, and againſt 
the Adverſe Party. And from thence comes that general 
f Lanfranc. c. concluſion, DQuod Vittus Vitori Cemdemnabitur in expenſis. t 
quaniam ae ' For the better underſtanding Mr, Clarkes meaning in this, 
expenſsn.2- 1 Gefire the Reader to look over Mr. Clarkes practice, his 
Title de Proſecutione Appellatimis a parte Sententie tantum. 


« 
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The manner of Appealing , and Projecuting ' Appeals 


from Grievances. 


© +, oo: WA 


Ll 


. What an Appeal ( from Grievances ) is. 
. The manner of proceeding in a Cauſe of Appeal, from 


Grievances. 


[2 


Us 


confeſs the Grievances to avoid Charges. 

. Is an Appeal from a Grievance, that us laid im a Cauſe f 
correFzon, the fudge from whom it is Appealed may 
cited to appear to anſwer in a Cauſe of Appeal though it 
be not Appealed particularly as to bim. 


Fe. 


A 


in the principal Cauſe, whether the Appellant 5vill or nat, 


(the Grievance not being diſcuſſed, nor the Charges paid ) | 


; . unleſs the Grievances are juſtified in the end of the Sute. 
* Appellari po- At whoſe Charge the Preceedings of the Inferior fudge 
a # © _—_ muſt be tranſmarted, if the Grievances are confeſſed. © 


Ka 


I 


./ 0. 4Quo- 
ron Appel.” A N Appeal from a Grievance * is faid to be, when 
#9.60.er/. unde * an Inferior Judge, to wit, the Biſhop of any Dio- 
in caſunom. rele within the Province of Canterbury ; os is Offical 
x | cas 


. In what caſes it is requiſite that the-Party Appellate do | 


. The Party Appellate, in a Cauſe of Grievance may proceed if . 


FO —r TY —_— Pt el. Ib. 
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Vicar General, or Commillary in any part of his Dioceſe or 

an Arch-deacon, or his Official do inflict any Grievance, t t He vocentur 
before the Sentence is Pronounced, ( to wit ) by reject- —_ 
ing Witneſles, which ouglt by Law to be admitted, or by + {run yon 
not admitting a matter or Allegation, which is concluſive, 4s Appell.n.g. 
or the like : So alſo on the contrary, by admiting Witnel- Johan. Ananias 
ſes and matters, which are not by Law to be admitted : /#p*r-50 decree. 
But in theſe Appeals from Grievances, the faid Grievances = ar _ yl 
from which it is ſo Appealed, ought to be expreſt particn- = 

larly. * For it is not ſufficient to ſay, that in ſuch a Cauſe * Hye ceres in- 
the Plaintiff or Defendant produced Witnefles, and the nuitur ex eo 
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|-. Judge refuſed to admit them, or he gave a concluſive mat- 9*94 dicieur de 


ter or Allegation, Which the judge rejected , but in- this —_— 


his Appeal be ought to inſert the names of the Witnelſles, ,;4+ necar. in 
and the things contained in the matter rejected, and fo Marg. in Set. , 
likewiſe he ought to do in all Appeals that are made from preceden. n. 1. 
Grievances, or elſe the Appeal avails nothing. And ob- 
ſerve that all Appeals from Grievances, ſo as they be not 
ſuch as have the force of a Definitive Sentence, ought nor 
to be interpoſed wive voce, or by word of mouth, at the 
Acts of Court, but in Writing before the Judge himſelf, or 
if he cannot conveniently meet with him, then before a _ 
Notary t publick, and Witneſſes, and that within ten days. f Vide nerara 
For it may be doubted, whether or no the Statute, which pens Yip 
limits fifteen days for the time of interpoſing Appeals, ? 
take place as to thoſe Appeals which are interpoſed. upon 
Grievances, or only from Definitive Sentences, and thoſe 
Interlocutory Decrees which have the force of Definitive 
Sentences : Yet in theſe caſes, it is ery often wont to be 
Appealed after ten days, and within fifteen. See the Sta- 
| . Cute 28. Henry the Eighth Chap. 19. . 
 . 2. In theſe Appeals you muſt proceed in all things, as 
ina Cauſe of Appeal, from a Definitive Sentence, as to 
the conteſtation of Sute ; the concluſion in the Cauſe'and 
the other judiciary and ordinary Ads : For a Cauſe of 
Grievance as to thoſe things, doth follow the nature of the 
principal Cauſe ; ( that is, if the ay oe” or principal Cauſe 
were Plenary,or Summary, the Cauſe of Appeal is ſuch 
alſo ) except that in a Cauſe of Grievance, - it is not Law. 
to alledge things already alledged, nor to prove things 
already 
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already proved, as in Cauſes of Appeal from Definitive 

} Panorm.Con- Sentences : For the Griveances are to be juſtified by the 
fit. Gs Atts of Court, } of the Judge, from whom it is Appealed ; 
fil wp Ir _ unleſs the Grievances were omitted out of the proceed- 
49. ings, or unleſs the Regiſter would not inſert Into the Afts 
of Court, thoſe things deſired by the Party Appealing 
( viz. the admiſſion of his matter. &c. ) or unleſs it be 
Appealed from threatning words, uttered by the Judge in 
Court, or unleſs it do'not appear by the Aftsof the Judge, 
that the Party Appellate, (that is, he at whoſe Petition, the 
Office of the Judge is pretended to be Promoted ) hath 
Sollicired the Judge to Proceed in that Cauſe of corretti- 
on of his mere Office ; although rhe Appellate, doth real- 
ly promote the faid Office. For in theſe caſes of cor- 
rection, the Parties Ap-ealing, are often wont ( out of 
favour and reſpect to the Judge ) to cite and proceed a- 
gainſt the Promotor of the Office of the Judge, and not 
againſt the Jndge himſelf : Bur if by the ACts of the Judge, 
from whom it is Appealed, i doth not appear, or is not 
manifeſt, that the Griveances impoſed, ( and from which it 
1s Appealed ) were impoſed at the inſtance of another per- 
fon : In this caſe the Proftor Appealing ought to take care 
that in the firſt Inhibition, he obtain a Citation againſt the 
Judge, ( from whom it is Appealed ) to anſwer ina Cauſe 
of Appeal. The reaſon is, becauſe the Party Appealing 
1s oftentimes Grieved with great Charges, in proving that 
there was another Promotor of the Office of the Judge. 
And if he doth not prove this directly, the Party Appel- 
late is to be Abſolved with Charges, thongh the Judge 
might probably procced unjuſtly, apd illegally im the Cauſe; 
Whereas it is otherways if you mgke the Judge, from 
whom you Appeal, a Party in this Appeal : For then if 
Either any injuſtice or nullity do appear by the Proceed- 
mgs tranſmitred, the Party Appealing will obtain Sentence 
againſt che Judge with Charges, as in the fourth number 
following. And it feems very Conſentaneous to equity, 
that the Judge fhonld undergo the Penalties, and pay 
the Charges, if he doth-proceed injuffly in the Canſe, when 
his Office 1s voluntarily promoted : For admit any thing 
that was injuft were requeſted of the Judge, yer he ought 
to 
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to Decree right, and if the Party Appealing do either by 
the proceedings of the Judge, from whom it is Appealed, 
or by other proofs, in the aforeſaid caſes, ) prove bis in- 
tention, he ſhall obrain Sentence with Charges : And the 
Party Appellate, if he were Plaintiff in the firſt Cauſe, he 
ought ro Proſecute the ſame, before the faid Judge, ro 
whom it is Appealed : Which if he is unwilling to do, the 
Party Appealing may alſo obtain an Abſolutory Sentence, 
in the principal Cauſe, with Charges. 

2. If the Party Appellate doth believe that the Party 
Appealing hath Appealedjuſtly,it is expedient (to abbreviate 
Sures, and avoid Charges ) thatthe faid Appellate, ( at the 
time of relating the Inhibition ) do confeſs the Grievances 
Specified-inithe Inhibition, or in the Libel ( if it be given ) 
and that he conſent that it may be proceeded in the prin- 
cipal buſineſs, and alſo that he offer Charges which are 
made upon that account : For the Party Appealing is not 
obliged to proceed in the principal Cauſe, ( if the Grie- 
vances areconfeſled ) unleſs the Charges of this Grievance 
are firſt paid : Which being done, if the Party Appealing 
were Plaintiff in the firſt inſtance, he onghr to be requeſt- 
ed to proceed in the principal Cauſe, according to the 
form of the late Afts, had and made before the Judge, 
from whom it is Appealed; and if the Party Appellate were 
Plaintiff in the firſt inſtance, he may proceed in the prin- 
cipal Cauſe, whether the Party Appealing will or not ; 
becaule the Party Appealing, by this his Appeal, hath con- 
ſented to the juriſdiction of the Judge, ro whom he Ap- 
pealerh, and hath made him Judge of his Cauſe. 

4. In every Appeal from Grievances, eſpecially in a 
Cauſe of correction, the Grievances are ſaid to be impo- 
ſed, as well of the mere office of the Judge, ( from whom 
it is Appealed ) as alſo at the inſtance of M. and N. yet 
the Parties Appealing in theſe caſes, ( out of reſpeCt to the 
Judge ) are wont to deſire a Citation to be Decreed, a- 
gant the ſaid A.and N. (and againſt the Judge,) to anſwer 
in-a Cauſe of Appeal : Yet if nee aptong tranſme- 
ted, it doth not appear that rhe Grievances, from which 
it is Appealed, were laid or impoſed, at the inſtance of a 
Party, but of the mere Office of the Judge, the Party Ap- 
pealing 
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pealing in this caſe may defire the Judge to. whom ir is Ap- 
pealed, ( after Sute is conteſted with the Party Appellate ) 
to Decree a Citation againit the Judge, from whom it is 
Appzaled, to: anſwer in a Cauſe of Appeal : And if be 
appear, the'faid Party Appealing mult give-in a new Libe], 
and immediately exhibit the proceedings of the faid Judge, 


( viz. the faid inferior Judge ) and tranſmitted by him, - 


in. the ſaid Cauſe, and betwixt tne ſaid Parties : And in 
preſence of the ſaid Inferior Judge, or his Proctor, the 
aforeſaid Party Appealing muſt proceed to Sentence in 
the Cauſe. And if the Judge from whom it is Appealed, 


cannot juſtifie his proceedings, the Party Appealing is to 


be Abfolved, ( as to thoſe matters, or things laid againſt 
* Us; ferturhim ) by the Abſolutory * Sentence of the Judge, to whom 
eee be Appeals : And the ſaid Inferior Judge from whom he 
foes ery, Appeals is to be Condemned in Charges of that ſecond in- 
debet affor in {ance : But the Patty Appellate is firit to be diſmiſſed with 
expenſis con- Charges : That is, he who was the Promorer of the Office 
demnari. Laif. of the Inferior Judge, muſt it ſeems be diſmiſſed with 
c. quoniam de Charges, and the Judge muſt pay Charges. This Mr. Clarke 
expe?/-9:27- faith, he hath known praCtiſed, ( viz. ) the aforeſaid Judge 

to be called, in a Contradiftory Court. But here it is to 


be noted, that although at the ſecond number before go- : 
ing, it is ſaid that in the Proceedings tranſmitted, the Grie- |, 


vances do not appear to have been impoſed at the Petiti- 
on of the Party Appellate, particularly named in the Ap- 
peal, and that the Party Appealing may defire that it may 
be proceeded againſt the Judge, from whom he Appeals, 
and that the ſaid Judge may-be called to anſwer in a Cauſe 


of Appeal ; yet is it Lawfal for the ſaid Party Appealing 


to prove by Witneſſes, ( that the Party Appellate did pro- 


mote the Office of the ſaid Inferior Judge, from whom he 


Appeals, or that the faid Judge did initigate him to pro- 
ceed in the faid buſineſs of correCtion ) notwithſtanding 


that nothing is tranſmitted of the proceedings had or made - | 
before the ſaid Judge, from whom it is Appealed : And this | 


being proved, the Party Appealing ſhall obtain Sentence 
againſt them both ; that is, both againſt the firſt Party Ap- 
pellate, and alſo againſt the Judge. 
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5. If ina Matrimonial-Cauſe, the Defendant. ( knowing 
that the:Plainritt can, fully prove by Witnefles, or by the 
confellion.of the faid Defendant, the matrimonal contract 
alledged, ont of an intention of protracting the Sute, and 


prevent the pronouncing of a Definitive Sentence, for the 
Matrimony alledged ) doth Appeal from certain pretend- 
ed Grievances, whereas iy very deed there were never any 
Grievances impoſed. Likewiſe if the Defendant in a Cauſe of 
Legacy, ( at leait where the Legacy is conſiderable, thar 
ſo he may by frivolous Appeals protraCt the Sure, and keep 
the Legacy in his cuſtody, whilſt the Sute depends, and 
alſo pay the Charges of Sute, with the uſe of the Lega. 
Cy ) doth Appeal from pretended Grievances, when in 
very deed, there was not any Cauſe of Grievance, ofter- 
ed at all. In theſe caſes the Party Appellate, ( fo ſoon as 
the Inhibition is returned back, ard Certified to the Judge 
of the Appeal ) he may conſent, that it may be proceeded 
( by the Judge of this Appeal ) in the principal Cauſe, ac 
cording to the form of the late Acts, which were had and 
done before the Judge from whom it is Appealed. And 
ſeeing the Party Appealing, by ſuch his Appeal, bath re- 


\From che Plainritt, wich - infinite Charges, and alſo to 


. fuſed the Judge, ( from whom he Appeals ) as one whom 


he ſuſpects, and not a competent Judge on his behalf, 
and hath conſented ro the Judge of the Appeal, as a fic 
Judge on his part ; therefore he may be compelled ( whe- 
cher he will or not) to proceed in the principal Cauſe ; and 
the Party Appellate is nor obliged to pay the Charges of 
Grievance : Yet the Party Appealing, ( if he thinks he hath 
Appealed juſtly ) may alſo proceed in the Cauſe of Grie- 


'vance; and if it doth appear by the proceedings, that the 
j- faid Appellant had a jutt Cauſe of an Appeal, he ſhall ob- 


tain Sentence with Charges : And if on the contrary, he 
make default in the proof thereof, then he is to be compel- 
ed to pay the Party Appellate his Charges. 

6. If before the proczedings of the Judge ( from whom 
it is Appealed ) are tranſmitted, the Party Appellate doth 
confeſs the Grievances, and doth conſent that it ſhall be 
proceeded in the principal Cauſe, and doth pay the Char- 
ges of the Grievance ; the Party Appealing ( if he were 

Q Plainciff 


void Sute, and fature Charges) doth conſent to the Judge 


Plaintiff in the firſt inſtance, he ought to cranſinit the pro- 
ceedings at his own coſts ; or otherways ; the Judge ro 


whom it is Appealed, cannot proceed in the principal Cauſe. * 


Likewiſe if the Party Appellate were Plaintitt in rhe firſt 
inſtance, and- deſires thar the Judge of the Appeal ſhould 
proceed in the principal Cauſe, he muſt take care to get 
the Proceedings tranſmitted at his Charge. The Defendant 
may alſo in the firſt inſtance, whether he were the Party 
Appealing, or the Party Appellate, if he knew that the 
Plaintiff did Inſtitute an injuſt Attion in the firſt inſtance, 
and knowing that he hath becn ar a vaſt Charge in the Sure, 
_ ( that ſo he may recover the fame again in the 
Appeal ) 


he may cauſe the proceeding to be tranſmitted, 
Þut at his own coſts. Yet admit rhat the Party Appellate | 


will not confeſs the Grievances, but ( having a mind to a- 


of the Appeal, and doth agree to proceed in the principal 
buſmefs ; then if the Party Appealing doth believe that he 
can prove theſe Grievances, and if he will conteſt farther 
about the fame, he onght to tranſmit the proceedings at 


his own Charges ; which thing if he refuſeth, then he ought 


to be condemned in thoſe Charges, which the Party Ap- 
'pellate hath been at, by reaſon of ſuch a pretended Ap- 
peal from Grievances. And on the contrary, if the pro- 
ceedings are tranſmitted, and it do appear by them, thar 
ſuch Grievances were impoſed, the Party Appellate is to 
be Condemned in Charges. Therefore let the Party Ap. 


pealing beware how he proceed any further in his Cauſe of | 


Grievance, if he thinks he canrot juſtifie the ſame ; and to 
avoid Charges, let him alſo conſent with the Party Apel- 
late, toproceed in the principal Cauſe, omitting his Cauſe 
of Grievance. 
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a. 


SE C'T.: 2. "27 yd 


1. The Judges of the Arch-biſhop deferring to ononence Sen- 
tence, , & Lawful to "y Jrow them. 4 

2. When the Party Appealing from the rejeftion of a conclud- 

ing matter, &Cc. ſhall obtam bis Appeal, and when not. 


3.* Theorder and manner of Particularizang oY: etfing this 
Appeal, from the rejettion of this matter or Allegation. 

4- The Party Appealing from Grievances which are impoſed 
at the wery ſame time, im which the Definitive Sentence 
is Pronounced, ſhall bave full Charges, and the Sentence 
( although juſtly Pronounced perhaps as to the Fuſtice of 
the Cauſe ) ſhall be retrafted as unjult, though ut were 
not Appealed from it. 

5. It is Lawful to Appeal from an injuft Excommunication, 
Pronounced up a Falſe and undue Certificate of 8 Ci- 
tation. 

6. Of an Appeal from an Immoderate and Exceſſroe T axati- 
on of Charges. 

7. The manner of juſtifying an Appeal from the Taxation 
of Charges, &c. 


$i it be concluded in the Cauſe, and the Advocates on 


both Parties have given the Judge informations, as well 
in matters of FaCt, as in the points of Law, fo as thar they 
have nothing further to ſay in the Cauſe; and if there have 
been frequent aſſignations to hear Sentence, and the Judge 


| | hath refuſed,or atleaſt hath deferred unjuſtly to Pronounce 


Sentence, either for the Plaintiff or the Defendant, it ts 
Lawful in theſe caſes, for the Party Grieved to Appeal 
( from theſe delays in not Adminiſtring Juſtice, ) to the 
Kings Majeſty in his Court of Chancery ; and the Appeal 
is valid ; at leaſt faith Mr. Clarke, Ihave had it adjudged 
ſo in this caſe, rwenty years ago. And although there are 
now certain and determinate Judges Delegates, yet they 
have not a Commiſſion to hear all Cauſes in general, bur 
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only to hear and determine Caules of Appeal, which are 
interpoſed to the Kings Majeſty, and to his Court of Chan- 
cery, by vertue of an ACt of Parliament ; and therefore 
non can have acceſs to them by way of ſimple or double 
querele, cc. 

2. If the'Judge doth rejet any concluſive matter which 
is pertinent ta'the Cauſe Inſtiruted, ( vis. the payment | 
of a Legacy and Tithes, or the exceptions againit Witnel: 
+De Hiſcegra- ſes f wil ſuch like things ) either expreſly or tacitly, by Þ- 
—_— _ proceeding to other things contrary to this Petition ; the 
A apud Party who defired the ſame to be admitted, may Appeal 
Lanfr.cap.quo-for the not adimiſſion of it ; and if in his Appeal he dor' 
mam,de Appel. not prove the Truth of the things propounded, and of the 
a numb. 62. ad ryatters rejetted, he ought to loſe his Cauſe of Appeal. 
One rate becauſe it is to be preſumed on behalf of the Judge ; that 
n. 66. ad rem 18, that the Judge knew that the premilles alledged were 
loquitur. not True, and that the fame were propounded with an in- 
tention to protraCt the Sute ; but if in the aforeſaid caſes, 
the Party propounding the premilies ( that is, the matter 
or Allegation, which is concluſive in Law ) doth aver be- 
fore the Judge, - that he doth not propaund the fame out 
of a malittous mind, nor with an intent injuſtly to delay 
tie Sute, and that he helieves he can prove the ſame ; 
and therenpon doth offer himſelf ready and prepared to 
prove the fame immediately and forthwith ; and yer the 
Judge doth refuſe to admit the ſame expreſly, or tacitly 
by proceeding to other things, contrary or prejudicial to 
the admiſſion thereof, or at leaſt doth unjuſtly defer to ad- 
mit the ſame ; the Party Appealing in this caſe, ſhall pre- 
vail and obtain the Victory in his Cauſe of Appeal : Though 
in his Appeal, he doth not prove the Truth of the things 
contained in the matters or propoſitions, Which were re- 
jected. And this Mr. Clarke faith he hath had. adjudged in 
a Court of Controverhe ſix and twenty years ago ; and it 
is daily praQtiſed thus before the Kings Delegates. 

3. Mr. Clarke bath thought fit to add this, which fol- 
lows, as an enlargement or confirmation, of what is ſaid 
at the firſt number, and the firſt Sect. of this Chapter, 
( Scil. ) that. mn Appeals, from the rejection of an Allega- 
tion, or other matters, / although concluſive ) it is not 
- ſufficient, 
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ſufficient, ( if you intend to prevail in your Appeal ) 
that you inſert the things contained in the matter or Alle- 
gation which is rejected in your Appeal, but that you do 
alſo prove theſe conterts ; for otherways , you ſhall loſe 
your Caye ; becauſe it is to be prefumed»fopthe. Judge, 
from whom ic is Appzaled, that either this rejected, mat- 
ter was propounded with anintention to pro'ract the Sure, 
or that the Party could not prove the ſame :,-Add allo that 
if in the matter rejected, there were contained any Articles 
or Poſitions, which by Law are.not to be admitted, be- 
caiiſe they are imzpzrtinent to the Cauſe, or were formerly 


propounded, or are contrary to thoſe which have been-al-, 


ready propounded, ( upon which Witneſſes have been Pro- 
duced, Sworn, Examined, and their Depolitions publiſhed, 


and made; known to the Parties : ,) And admit, that in this 


Appeal you prove the Truth of all theſe Articles, yet. the 
Judge of this Appeal onghe not to admit theſe. Articles, 
bur only the reſt of the Articles which are pertinent, and 
ought to be admitted by Law ; and the Party Appealing 
in this caſe is to be condemned in Charges, at lealt-he ſhall 
not obtain Charges, and if he do obtain any, yet they ſhall 


be very mean and ſma!l. The reaſon is becauſe that in ſo 


dubious a matter, it ſhall rather be preſumed for the Judge; 
and it may be urged on. behalf of the ſaid Judge, from 
whom it is Appealed, that he bath rejected this Allegation 
or matter, in as much as itcontains diverſe Cauſes , or 
diverſe Articles, which by Law ought not to be admitted ; 
or that the Judge, ( though he have rejected this matter, 
hath only rejefted thoſe Articles, which are not to be ad- 
mitted by Law : But quere, becauſe the Party, Appellare, 
deſiring the whole matter to be rejected, and nor, conſent- 
ing ( either before the Judge from, or to whom it is Ap- 
pealed ) chat theſe poſitions ſhould be admitted, which b 

Law ought to be admitted ; he is-therefore an 44 
on of delay, and hath given occaſion for an Appeal, 
upon the rejection of the matters aforeſaid. Let the 
Proctors therefore take heed, that in theſe Appeals, fron 
the rejection of any matter, ( if they are doubtful of any 
Article, whether it ought to be admitted or not ) they ra- 
ther chuſe to admit, than inſert the ſame in the Appeal ; 
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—--and fo-by-omirting thoſe Articles which are not to be ad- 


mitred, they 'rake away all controverſie , rouChing the 
Charges wtnch'are to be allowed, or are not to be allow- 
ed, or which are to be moderated. 

4 If at the fame time, in which the Sentence 1s pro, 
nounced, the Judge ( before the pronouncing thereof ) 
doth Grieve the Patty againſt whom the Sentence 1s pro- 
nounced, by rcjeCting the Witneſſes, or any matrer of 
defence which onght by Law to be admitted, the Party 
A ing in this caſe, if he juſtifieth his Cauſe of Appeal 
from thoſe Grievances, ſhall obtain Sentence , with his 
whole Charges ; and the Definitive Sentence, though o- 
therways jnft, as to the merits of the.Canſe, yer ( ſeeing it 
was pronounced within the time allowed for an Appeal 
from thoſe Grievances, impoſed at the ſame inſtant ) it 
ſha!l be revoked as an attempt, or a thing done by way of ' 
attempt, althongh it be not Appealed from the faid Sen- 
rence ; yet the Party Appellate in this cafe may ask and 
procure Sentence to be pronounced (on a new ſcore, as to 
the'principal Cauſe ) before the Judge of the Appeal, and 
may- obtain his Charges made in the firft inſtance in all 
things, like as if it had been obtained 1n the firſt inſtance, 
before the Judge from whom it is Appealed, and as though 
it had not been Appealed at all. This Mr. Clarke faith he 
has known adjridged, btit quere quid ſi juris ? 

*'F. Atthough every Excommunicate perſon, who is Ex- 
communicate upon a fictitious, and falſe Certificate,* may 


mani de a and '( Dy daily praCtice ) is wont to object againſt this Cer. 


tificate, and to defire an Abſolution, from this injuſt Ex- 
cothmnnication, yet may 'the Excommunicate perſon in 
this cafe Appeal from the ſaid Sentence of Excommunica- 
tion, tothe Superior Judge, and object before him, a- 
gamit the Cerriticate'of the Citation, upon which he was 
Excommunicate ; and if he proves theſe objections, he. 
ſha!l -obcain his Appeal, the Adverſe Party who ob- 
tairied this Excommunication, is to be condemned in Char- 
ges of rhe whole Appeal, and of the injit Excommunis 
cation, 'and the princrpal "Cauſe is to be tried before the 
ndge"of the _— ;'if therefore this Cauſe of Appeal is 
aven', and the' Excommunicate perion doth ſuſpect the 
Yb þ © omg tes a 5k Ehrieee 3Þ % ; 4 +» J1 "IF 134 + © Judgg 


v2 ad | --4 Ir 


. 
8 


s 
8. - 
"0 
[ 
l- 
© 
Is 
1 
g 


PART .V. Eceleſraftical Courts. 


Judge, iris moſt ſafe for him to uſe this Appeal. And ob- 
ſerve, that this Appeal ovghr to be interpoſed not only from 
the ſaid Sentence of Appeal only, bur alſo if in caſe there 
were a Citation Decreed, wiis & modis, by reaſon of a falſe 
Certificate, ( viz. that the Party was ſought at his Houle, 
&c.) the Appeal ought to be interpoſed as to the Decree 
of that Citation alſv. For to Decree a Party to be cited 
wiis & modis, upon a Certificate that he was ſought in a 
place where he never inhabited, and to Decree a Citation, 
no primary or perſorial Citation preceeding, is all one and 
the ſame thing. And for certain to Decree any one ( un- 
leſs he be a fugitive, and ſich as hath no habitation, ) to 
be cited by publick edit, wiz & modis, no primary Cita- 
tion preceeding, it is a very juſt Grievance. Of this ſee 
more, where it is ſpoke of the tmariner 'of' objecting a- 
gainſt an injuſt Excommunication, in the ſecond part of 
this Book. | 


6. If exceſſive Charges are taxed, * that is,if the Judge * Lap. c.quo- 


doth exceed in the none bo convenient for —_—Y 
Appealing to declare particularly in his A , to dedu 
theſe excaſſes and to diſtinguiſh firſt thoſs Charges,which 
are to be allowed by Law, and by the Stile of the Court, 
and alſÞ thoſe which are expended by the Party : And 
then becauſe in the Schedule of Charges, which is offered 
by the Party, and is Taxed by the Judge, there are con- 
tained both the juſt and alſo the extraordinary Charges ; 
in this Appeal therefore mention isto be made of the whole 
Schedule of Charges ;| and ſeeing that if both theſe 
Schedules, ( wiz. the faid firſt Schedule, which contains 
only the juſt and due Charges, and alſo that whole Schedule 
given by the Party,and Taxed by the Judge, which con- 
tains as well thoſe which are due, as thoſe which are ex- 
traordinary ) were inſerted in the Appeal, and the Inhi- 
bition, ( for the Inhibition ought to contain the renor of the 
Whole Appeal ) the ſame would be too long and tedious : 
And therefore theſe Schedules are to be annexed to the Ap- 
peal, and theſe words are to be inſerted, (Scil:) © As is con- 
* tainedin theSchedules annexed to theſe preſents, which 
* I the Protoraforeſaid will, and do deſire may beaccoun« 
« ted as read, and inferted in this' Appeal, &c. In which 
I | Q 4 ſecond 
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ſecond'Schedule thus annexed, the, extraordinary;Charges 
are to be deſcribed, and fer down.. ' And the ſaid &xtraor- 
dinary Charges ſo contained ' in that Schedute,-oighr ro 
be particularly, inſerted, either in the Appea},-grelie by 
referring to athird Schedule, annexed thereto ailo.:,.Ir is 
likewiſe neceſlary, to conclude in that Appeal, 'that if theſe 
extraordinary, Charges, ( which is'to be underitoog of thoſe 
Charges, mentioned in the third. Schedule ) which are not 
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the ſim ſo Taxed could rot have extended ro above ſuch a 
ſum : And-in this the Party Appealing is wont to refer him- 
£if to theſe reſpective .Schedules or Charges, and-to the 
Taxation mads: by , the Jndge.; for at-the bottom: of; the 
Schedule which -is-offered, the, Judge is wont to Tax the 


Charges to ſuch a' certain 1um., 


7. Now Mr. Clarke fays, he cannot remember; that * 
the Parties Appealing. in theſe cales, ever got- their Ap- 
pcal ; the reaton;whereof, he ſuppoſeth was partly becauſe 
che Appeals were not concluding; nor particularly deſcrib- 
ing the extraordinary Charges ; and partiy ('though the 
Jndge might exceed 'a due meaſure in the 'Taxation-) yer 
becauſe the Party Appealing made default in.the.proof -of . 
this exceſs. That therefore, the Parties Appealing: ( from 
ſuch immoderate Taxation, ) may. obtain their ; Appeal, 
they muſt prove the exceſs .or. immoderate-Taxation, on 
this manner. If in the Schedule of. Charges,; there are-ex- 
traordinary Charges asked for the diſpatch of a-Commil: 
ſion, in remote parts, ( as is very uſual ) the. Notary who 
was taken and made choice of, for the dilpatch'of this' Com. 
miſſion, is to be produced as a Witneſs ; if any extraordi- 
nary ſum is pretended to be given to the Commilſioners, 
for their pairs about the , diſpatch of this Commiſſion : If 
an extraopdinary ſum is deſired to be allowed, under co- 
lour of journey Charges for the Witneſſes ; or - any, other 
Charges about the Witnelles or Commiſſioners, to-wit for 
their meat, Oc. the ſaid Commiſſioners and Witnelles are 
to be produced, as alſo thoſe perſons, in whoſe: :Houſes 
the Commiſſioners ſate, and where the Witneſſes were pro- 
duced and had their meat ; Which perſans without daubr, 

can 
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can depoſe: the reſpettive ſims:rhey 'received, and which 
were:duly. disburſed inand abourithe fame. /!!]f alſo-in rhe 
ſaid Schednle of: Charges, 'a: yreater ſum-is asked for-the 


Examination of 'the Witneiles, for'the Copies- of ;tleiwr De- 


poſitions,:; and- for the Proftors Fees, than 13 -dþe;by -the 
Stile of that Court, :( in whick-the.Cauſe-'is aried; ) this 
Cuſtom of the Tourr, and the real ſum, which is due by 
that Stile or Cuſtom, ought to be alledged and proved by 
the Party Appealing ; becauſe theſe Charges cannot be 
proved, but by inſpection of the proceedings of the Judge, 
from whom it is Appzaled. Bur if in the aforeſaid Bill of 
Charges, the Party who obtains this Taxation, doth defire 
any Fees, for the Examination and Copies of more Wit- 
neſſes than were examined, or doth deſire Fees for Pro- 
tors, Advocates, or Sollicitors for any Term, before the 
Sute was begun, or for thoſe Terms in which nothing at all 
was done in the Cauſe, ( it being perhaps put to Arbitra- 
tion, for two or three Terms together ) theſe exceſſes 
may be juſtified by the Acts themſelves : And if ( when 
theſe extraordinary and inallowable Charges are deducted ) 
it doth appear, that ( if theſe extraordinary Charges, or 
ſome of them, had not been allowed by the Judge, from 
whom it is Appealed in his faid general Taxation, ) the re- 
maining ſum or Charges, ſpecified in the ſaid Schedule , 
could-nothave extended to the ſum Taxed, the Party Ap- 
pealing in this caſe, ſhall obtain his Appeal. Bur ir is to 
be nored, that although the Judge of the Appeal do re- 


form the Decree ( as to the Taxation of Charges ) inter- 


poſed by the Inferior Judge, and do condemn the Party 
Appellate, in the Charges of the whole Appeal ; yer if it 
be required of him, the ſaid Judge to whom it is Appealed, 
ſhall Tax and allow the Party Appellate his Lawful and 
Juſt Charges, and ſhall compel the Party Appealing to 


- pay the ſame, if it be Appealed only from the extraordi- 


nary--Taxation. --For if it were Appealed;-as-wellfrom the 
Definitive Sentence, as alſo from the Taxation of Charges 
and the Judge of the Appeal, proceeding in both the Cau- 
ſes, doth pronounce his Sentence againſt the Party Appel- 
late, whereby he retracts the Sentence of the Interior 
Judge, as to the principal Cauſe ; the Appellare in this 

, Caſe, 
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caſt, in he faid Cauſe of Appeal ,- from a Taxation 


ſhall not obeain a new Taxation of Charges, 

Roche Tartp Appealing. is 5a: be freed een all-Chnreen 
CE Ceo _ 
ther what is compounding the Charges, at the « 
Chapter and the ſecond: number. of this part. 
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THE SIXTH PART. 
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CHAP. I. 


SE9CE-4 
Of Matrimonial Contracts. 


I. Cauſes tous are wont to be tried in theſe 
Courts. gr put ng Ahn * 


imſtunted, and how many- 


. ff thefe Cauſes are. 
s Fee os ctting @ Cinition with an Inhibition in Can- 
4 ſes of Contra 
p The manner of proceeding in a Cauſe of Fatitation 
4 mg dd frees ingin ys | _— 


no the Cauſe - Ip 


before t et SE Pet f the tenor 


of -"y pn if the Defendam doth juſtifie this Fatti- 
a7ionor Boaſting. _ 
Je 2 


p. 
Redo FFB. 
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I 3- The manner of agus, 


14. In what caſes the F 


5. The Defendant may give and propound, a juſtifiable mat- 
fer ( in this Cauſe of Fattitation of Marriage, in order 
fo juſtifie what be hath ſo boaſted of ) after Sute is con- 

.. teſted. Alſo the tenor of the Sentence in this caſe. .. -.. 

6. The Defendant being cited m a Cauſe of Fattitation or Boaſt- 
img of Marriage, may Inſtitute an Action againſt the Plains 
tiff, (m a Matrimonial Cane about a Contratt ) either 
in the ſame Court, where himſelf is ſo cited, or before any 
other competent Judge. 

7. The manner of Beginning, Proſecuting,and Ending a Cauſe of 

.. Contraft, if the Defendant either cannot be. cited; ov if 

«("_ being ekeed_ by publick. Edift,; be do not appear either by 

* bimlelf, or bis Proftor. 

8. The manner of producing Witneſſes in a Cauſe of Contratt, 

after the arg are publiſhed ; and the eſpecial priviledge 
- of rhjs Cauſe. | 
9. The ' manner of Sequeſtring or Separating the Woman 

—- (ho 45 Sued in this Cauſe-) from the cuſtody of ber pa- 
rents, whilft the Sute depends. 

io. Of a general intimation and Inhibition in a Cauſe of 
contratt. ow 

IT. The manner of puniſhing thoſe perſons, who contratt or 

ſolemmize a clandeſtine Marrage, whilſt the Sute depends , 
or againſt the Inhibition of the Judge: 
12. The Matrimony which is comraed, or ſolemnized whilſt 
a Sute depends, enjoys. not the like priviledges, a; a Mar- 
riage which is really, and Lawfully ſolemnized. 
, if the Party who #5 Sued ( be- 
Impriſoned ) doth agree to ſolem- 


e may condemn the Party obtain- 
ing the Sentence in Charges, or abſolve the Party ( a- 
.. gam(t whom the Sentence is pronounced ) from Charges. 


mp Excommunicate an 
nize the Marriage. 


i, IF. The manner of putting Sentence m Execution in theſe Cau- 


-\ 


''i ſes of Contratts, 


16, The manner of proceeding againſt the Defendant refuſing 
to folemmize Fg Moria. accordpug to the alas x 
Semtence. ; 46k 


17. Another 
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17. Another manner of proceeding if the Defendant doth yet 
refuſe to ſolemnize the Marriage, notwithſtanding. 

18. A third perſon may come in for bis intereſt in this Cauſe 
of Contratt, and certain cther Cauſes. 


it in the Face .of the Church ; and if the Woman 

doth deny this contract ; the Man may Inſtitute an 

Attion in a Cauſe of contract ; and if the Plaintiff 
fear that the Woman ( whilſt the Sute depends ) doth in- 
tend to contract another Marriage, he may take care to 
inſert in the ſaid Citation, an Inhibit:on againſt the Party 
to be cited, to forbid her to contra(t Marriage with any 
other, whilſt the Sute depends or that ſhe procure any for- 
mer contract to be ſolemnized. 2. If a Marriage is ſolem- 
nized in the Church, and the Woman doth go from her | 
Husband, * or if on the contrary a Husband hath caſt off * Maritus ran- 
his Wife, then an Action is to be Inſtituted in a Cauſe of quam Excom- 
Reſtitution of the conjugal Yoak. If any doth folemnize 7644 
Matrimony with one Woman, and dorh afterwards procure CA Coe 
a ſecond Marriage to be folemnized : If ſh2 who' is the þ/;.queſt 172. 
Lawfnl Wife doth delire to be reſtored to her -Husband , 
an Action is to be Inſtituted in a Cauſe of Divorce, from 
the Bond of Matrimony, and of Reſtitution of the conju- 
gal Yoak. | But the Action is to be commenced, as well 
againſt the Party taking the ſecond Wife, as alſo againſt 
the ſaid ſecond Wife {o taken : Or otherways, a Sentence 
of Divorce being pronounced againſt the Man, ( the faid 
Woman taken in the ſecond Marriage, not being alſo call- 
ed ) the Sentence avails not as to her, nor ſhall this Sute 
prejudice her, which otherways it might do if ſhe were 
called, and the aforeſaid Sute were Inſtituted againſt them 
both. And this which is faid as to the Woman, has the like 
effect, as to the Man. . 3. Likewiſe if a Woman who is 

rried to a Man, who hath a former Wife in being, doth 

defire to be releaſed from that Man ( ſhe having alſo a for- 
mer Husband in being.) And deſiring that the performance 
of the ſaid Matrimonial contract, betwixt her and the faid 
Man, may be pronounced as null and inyalid ; in this caſe, 
ſhe 


; F any doth contract Marriage, but doth not ſolemnize 


4 
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ſhe muſt Inſtiture her Action, as is uſual in a Cauſe of Di- 
vorce, from the Bond of Matrimony ; and for thoſe rea- 
ſons even now mentioned, it is expedient that that Aftion 
be Inſtituted againſt the Lawful Wife of the ſaid Man. The 
like alſo muſt be obſerved againſt the Woman. 4. If a 

+ Weſemb. pa- Virgin who is within twelve years of age, t but above ſe- 

rar. ff. de = % yen doth actually folemnize a Marriage with a Minor, who 

LieCoolog1 is under fourteen years of age ; ſo ſoon as ſhe comes to a 

Mnf. Inſt. de Lawful age, that is,to twelve years of age, ſhe may come 

neptiis in cexe. before a Notary publick ( if a Notary can be had ) and 

Jujtes autem-n. before Witneſſes, and may diſſent from this Marriage, and 

T Nentrny proteſt that ſhe doth not in the leaſt intend to ratifie the 

ſunt quam plu- ſaid Marriage in any reſpect, or conſent to it ; but on the 

rims, que vel Contrary, to recede from it, and forſake it : In this caſe 
smpediunt illud fhe may Lawfully ſolemnize a ſecond Mariage, with any 

—— other ; for by this diflenting the firſt Marriage is rendred 

Ghome = 2-mull: What is here ſaid of a Girl under twelve years of 
"nius traduntur 38e May allo be underſtood to take place in a Man who 
4 Weſemb. ubits Married under fourteen years of age. Yet in theſe cafes 
Jigra per tot. before perſons contract and folemnize a ſecond Marriage, 
ano. 9. they are wont to commence an Action againſt the perſon, 
{ with whom they did aftually Marry in their Minority ) 
when they come to Lawful age, in a Cauſe of Nullity of 
Matrimony, and they mey obtain the Sentence of the Judge 
for the Nullity thereof. Yet althongh the perſons in this 
caſe are wont ( before their ſecond Marriage, )-to Inſti- 
ture an Attion, for the Nullity of the firſt Marriage, and 
to obtain Sentence accordingly, yer if before the Inſticuti« 
on of this Cauſe, the faid Woman doth ſolemnize another 
Marriage ( no Sentence preceding ) this ſecond Marriage 

* & is valid, -and is acconnted Lawful, ſo as ( after the ſaid 

confil.$3. n.1 1. Party hath attained the Lawful age ) no manner of con- 

cent. 3. Baldus, fern went before, either in Words or Acts, which might 

"—_— -#:4-rend to a confirmation of the firſt Marriage. But admit 

Socom conf] That the Woman doth come to full age, whilſt 'rhe Man 

39. n.3. & 5. is yet in his minority, that is, under fourteen years of age, 

vo. 1, Myn/. - { for in this caſe, there is required an expreſs diſſent as a- 

Inft. de nup. in ove, or an Inſtitution of the Action for the Nullity of the 

_ Juſtas as-\garriage, ſeeing there is required the ® mutual conſent of 

9%, 9.7 both he Parties, ere the aforefaid Marriage be "_ L 

' Whic 
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which cannot be had, if either of the Parties be a Mmor ; ) 
therefore the Woman ( as was faid above ) may very 
Lawfally 'contraft, and folemmize a ſecond ' Marriage : 
Yer the premilſes are to be underſtood of a young Man, 
who ſolemnizetch a Marriage, within fourteen years of age, 
and doth not diſſent from this Marriage ſo foorras he comes 
to a Lawful age ; the young Woman being then alſ> 


younger. If in this caſe even now ſpecified, the aforefaid 


Parties, who do actually ſolemnize this Marriage in their 
Minority, ſo ſoon as they come to their full age, ( that is, 
the Woman to twelve, andthe Man to fourteen ) dorarifie 
the ſaid firſt Marriage, by words, calling each other Hus- 
band and Wife, or by Deeds or Letters, Meſlages, Gifts, 
or other ſigns of familiarity, hereby approving the aid 
Marriage, ( though ſo ſfolemnized within the aforeſaid 
years ) bur more particularly ratifying it by carnal know- 
ledge of each other, lying together in one and the fame 
Bed ; and yet notwithſtanding all this, they endeavour to 
ſolemnize a ſecond Marriage, with ſomg elſe ; either of. 


'che Parties in this caſe, may Sue the other, ( who endea- 


vours a ſecond Marriage )-in a Matrimonal Cauſe, and 
in a Cauſe of Divorce ; and if the Plaintiff in this Canſe 
do prove the firſt Marriage ratified, by a conſent ( as a- 
forefaid ) either by Words or Letters, &«c. before the fe- 
cond Marriage, and after the Lawful age ; he or ſhexhus 
Sning ſhall obtain a Sentence of Divorce, revoking the 
ſecond Marriage, and confirming the firſt Marriage. 5.1f 
any do contract, and ſolemnize a Marriage within the de- 


grees of conſanguinity * or affinity being prohibited 'by + ;3;/emb. ubi 
the Divine Law, or not permitted by the Laws of th= ſupra. col. 963. 
Realm ; this Copulation is not Matrimony, but Adulrcery, Lice.B. bt. de 
or rather inceſt : Andan Action of Divorce, from the Bond 9947 Sef. 
of Matrimony, may be commenced by both Parties ; or '2* 


rather ( ſeeing the Marriage was void in the . ) 
an Aftion may be commenced in a Cauſe of nulliry of che 
Marriage. 6. If a young Man dothtreat with a Woman, 
in order 'to contract a Marriage with her, or-perhaps harh 
'contrated a fature Marriage, but not a Marriage ro be 
celebrared immediarely, bar only after ſome rime, oraum- 
der ſome conditions, whoſe event muſt firitbe expeRed : 


If 


\ "2 


TY 


OOO "ST EDO II one 


Tf the ſaid Weman doth boaſt and affirm, that the ſaid 
young Man hath contracted a Marriage with-her,; which is 
ro take place immediately; and fo conſequently doth call 
him her Husband, and her telf his Wife, ( which often falls 
out to the great prejudice--of the young Man, who pur- 
poſeth- ro contract another Marriage ) this young Man 
may have an Action againſt this Woman, in. a Cauſe of 
JaCtitarion of Marriage. 57. The like Cauſe alſo, the Wo- 
man may Inſtitute againſt the Man, in rhe like caie : And 
becauſe Marriage is not only ordained to avoid Fornicati- 
on, but alſo for Procreation ; if thercfore- a Marriage is 
actually ſoiemnized berwixt a Man and a Woman, who 
are altogether uncapable { not by reaſon of age, bur by 


reaſon of ſome natural Impediment ) to Procreate Chil- | 


drento wir, by reaſon of Impotency, co!dnels and the like, 
theſe render the Marriage null. Thoſe natural imp<diments 
ſometimes happen, both to the Woman and the Man. 8. It 
a Husband is Cruel and Brutiſh to his Wife, threatning her 


. Death, or uſinggeer Barbarouſly in Words or ACtions,giving 


her Poifon to Drink, or committing ſome ſuch like aft fo 
as the Woman is im danger of her Life, by living with her 
Husband; or at leaſt is nor able ro undergo the conjugal 
Yoak ; «the Woman in this caſe may commence Sute a- 
gainſt her Husband in a Cauſe of Divorcz, or rather in a 


' Cauſe of ſeparation frem Bed and Board by reaſon of cru- 


elty. The like Cauſe alſo may be Inſtituted by the Man 
againſt his Wife. 9g. If a Woman defires to be Separated 


or Divorced: from her Husband, ( or on the contrary a 


Man from his Wife ) by reaſon of Adultery, they muſt 
alſo . commence the like ation, in a Cauſe of Divorce or 


 , Separation from Bed and Board. To. If the Parents, or 


Friends of a Man or a Woman, who were preſent at the 


time of ſolemnizing , or contraCting a Marriage betwixt |. 


their Children or Kindred, &c. or any other Perſons ; or 
if a Definitive Sentence is Pronounced for a Marriage 
( the Parents or Friends knowing of and being preſent to 
ſuch a Sentence ) from which Sentence, no Appeal is in- 
terpoſed, or if an Appeal be interpoſed, yet the ſame is 
not proſecuted, bur deſerted : Notwithſtanding which, the 
faid Parents or Friends, of the ſaid Woman, do ſo keep 
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PART:VI. 
and detain her; againit her Will, that ſhe cannot be cited 
to-anfwer in a Matrimonial Cauſe, or ſhe cannot be 
had or come to, ſo as the Marriage may be ſolemnized, 
according to the Senrence; or if they do by words of 
threatnings endeavour to perſivade the Girl to deny the # xc intend; 
Marriage, although contracted- in their preſence, or ad- eur de ſponſali- 
judged by Sentence as above, and do endeavour to Alienate bus. Sponſalia 
her Love and AﬀeCtion, .from this Man, and ſometimes do Jo & 5 unde 
Sollicit her to Marrv ſome elle : In this cafe, he who con- ,;; cg 
tracted this Marriage with the faid Girl, may Sue the ſaid fa#a.Myſ.beft. 
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- Parents, or Friends in'a Cauſe of hindrance of Marriage; de nup. Se. fi 


and the premities being proved, they are to be Corretted _ go » 4+ 
and Punifned, zccording to Law, and at the Judge his = n_ ole <- 
pleaſiire, and are to be condemned in Charges. The like jerjcunmn. 
m2y be underliood -of a young Man, if the Woman 1s Alciar: ff. de 
Plainritt. verb. fw- L. 
2. If a Plaintiff in a Matrimonial * Cauſe, doth believe Pommnezae. 46. 
or doubr, that rhe Defendant who is to be cited, will (whilſt \, age 


the Sute doth depend, ) contract or ſolemnize Marriage & Fab. imn$ef. 


with ſome other : Ler them take care to inſert an Inhibitt- alien.sn princip. 


on in the Citation, againſt the Party to be cited to, inhibit Inft. de donaez- 
or forbid them to contract any other Marriage, with any pra > 
other p:rſon, whilſt the Sute doth depend; and that ( if ,j,. ſponſog= 
they have actually contracted any ſuch Marriage, before tem '” 

the ſaid citation is Executed, ) they proceed not to folem- nialis, eſt nihel 


nize the ſame, in the Face of the Church, under penalty of 4/iud quam jus 


. contempt of the Law. And if the Plaintiff doth know or ſponſs , 


| ſuſpect any perſon who is likely to ſolemnize Marriage with /3,0/2" 2ef pe- 


the Defendant, they obtain a general Inhibition in the faid rentibus corum 
Citation, ( vis. ) againſt the Defendant and the ſaid Per- contre ſponſum 
ſon whom they ſuſpect in ſpecial, and all others in general, /P-1ſamve ma- 
forbidding them to do, or attempt to do any thing in pre- S——— 
judice of the Sute, ( whilſt it depends ) under Penal- Jecyſamem,(. 
ty, Oc. ut reus condem- 
3. A Cauſe of jaCtitation of Marriage, is a Plenary tur ad M& 
Cauſe, and requires the like proceeding, as a Cauſe of de- y nan ont 
famation ; this only excepted, that in a Cauſe of jaCtita- 75.. nn. Hahn. 
tion of Marriage, the defendant-is to. þe compelled to an- ad Weſemb. 


þ&- 
ſwer to the poſitions of the Libel, though no Witneſſes are 74. de /poy/al. 


- produced upon the ſame, which cannot be done in a Cauſe * %: 


R:;; of 


_— 
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of defamation. If therefore the Plaintitt do prove, either 
by the Defendants Confeſſion, or by Witnetles, that the 
Defendant faid or boaſted, that he had contracted Mar- 
riage with the Defendant, or that the Plaintiff was his Wife, 
and if the Defendant doth not alledge and prove that he 
ſaid, and boaſted this upon ſome juſt grounds, ( Secil. if he 
* Spon/alia p0r- cannot prove that an immediate Marriage * was contratted 
e ay nag betwixe them, as he hath givenout ) in this caſe, Sentence 
de preſenti que \5 © be pronounced for the Plainritf ro ris purpoſe, ( vis. ) 
fimt vide We- That the Defendant hath rafhly and injuſtiy boalted ſuch a 
ſem. parat-ff. contract, 'and perpetual filence is to be impoſed to the ſaid 
yay. n.3-Defendant, in that behalf, and he is aifo ro be conderaned 
MR, ul 2. mw Charges. ; . 

9. 56.n.22.G5 4. Bur it rhe Defendant being called, doth intend to 
in Jurisprud. juitite the jactiration of Marriage mentioved in the Libel, 
Eecl. 1. 2..2.d. ( that is, that he hath juſtly and truiy tar and boatted fuch 
1s. Thomas _ q contratt ) he may propound a juſtificatory, or a defen- 
Sanchexde Mi- $46 mater or Allesation ( on the day afligned him or his 
trimon. l. 7. gs oy TE” 
d. 82. Proctor to anſwer to the Libcl of the Plaintiti ) before Sute 
is conteſted, or inſtead of the form of conteſting Sute : 
And that may be done thus. © I N. ( that is the Detendant 
© or his Proctor } in anſwer to the Libel, aiready given wn; 
© in this Canute, do here give in a matter or Allegation, in 
© ſtead of an anſwer; and I do Anſwer, Alledge, Proteſt, 
* and do all other things, as is contained in this Allegation : 
* And under Proteſtation of the Nullity, the Inepritude, 
* Generality, cc. of the ſaid Libcl of my Adverſary, I do 
* conteſt Sute negatively to the fame. Seeing tie juſtifica- 
tion of this boaſting of Marriage is propounded and al. 
ledged ar the time of conteſting Sute, if the Defendant 
prove, that his boaſting was upon juſt grounds, ( that 1s, 
that he did really contract an abſolute Marriage with the 
Plaintiff) the Judge may pronounce in one and the ſame 
Sentence, not only that the Plaintitt hath made default in 


_ 


the proof of his Libel, ( at leaſt in as much as he deſires, 


that tne Defendant may be pronounced to have defamed, 
and unjuſtly boaſted ſuch a contract with the Plainritt, and 
alſo that filence may be impoſed to the Defendant ) bnt 
alſo Sentence may be pronounced at the fame time, for 
the Marriage alledged like as if a Matrimonial Cauſe had 

been 
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been originally Inſtiruted : But if the Defendant doth make 
default, in the proof of what he undertakes to juſtifie ; 
then on the contrary, Sentence 1s to be Pronounced that 
the Plaintiff hath proved his Libel, and that the Defendane 
hath failed to juſtifie and prove the contract by him alledged 
and pretended, and that therefore perpetual ſilence is to 
be impoſed upon the Defendant, as to rhe matters by him 
deſired and alledged, and that the Plaintiff ſhall be dif- 
miſſed from the Inſtance and Petition of the Defendant, 
and the ſaid Defendant to be condemned in Charges, of 
the whole Sure. | : 
5. Ard although ( as is now faid ) this matter in or- 
der to juſtifie the contract ſo Boaſted of, may te pro- 
pounded upon the day aſſigned to aniwer the Lihel, and 
inſtead of conteſtation of Sute, yet the Defendant may alſo 
propound this matter after the Sute is: conteſted, in order 
to fruſtrate the intention of the Plaintiff ; yer ſo as the ſame 
be propounded before the depoſitions of the Plaintiffs Wit- 
nelles, ( produced upon a Libel) be publiſhed. For 
after the atteſts are publiſhed, and that the Defendant is 
informed of the contents of them, i: is forbid to givegn any 
matter which is direQly contrary. But quere, whether or 
no ( notwithſtanding ſuch publication, and information of 
the depoſitions, ) any matter, though contrary, may not 
be propounded in a Matrimonial Cauſe ; if the Defendant 
in this caſe doth juſtifie what he Boaſted, ( that is, if he 
doth fully prove a Matrimonial contract betwixt him and 
the Plaintitt) he ſhall only obtain an abſolutory Sentence, 
( wiz. ) that the Plaintiff hath made default in the proof of 
his Libel, and that the Defendant is to be diſmiſled; and 
abſolved from the inſtance of the Plaintiff. Yet formerly 
the Advocates were of opinion ( and fo it hath uſually 
been practiſed ) that in this caſe now mentioned, ( w:z..) 
that if the Defendant do prove the Matrimonial contract, 
although alledged by him after Sute was conteſted, yet he 
ſhould obtain Sentence as above. And ( though we .faid 
before, that the ſaid matter ought to be propounded be- 
fore the Publication of the Witneſles,leſt it ſhould be denied 
admittance after ) yet if in the Libel no certain day. or 
Place ( in which the Words of Boaſting are pretended 2 
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be ſpoke ) are interred but only in general, upon cr a- 
bout ſach Months, ( naming ſeveral Months ) and in 
ſuch or ſuch a place, asis aſual in theſe cafes ; here though 
the Defendants matter be direCtly contrary to the Plaintiffs 
Libel, yet it may be propounded : Becauſe the Defendant 
by reaſon of that general Allegation cannot defend him- 
ſelf, which otherways he might eafily do, afrer the Ar- 
teſts are publiſhed. For then if the Witneſſes do depoſe, 
as to the time and place, in which the Deferdant uttered 
the words mentioned 1n the Libe], he may prove a nega« 
tive, ( vis. ) that he was abſent at that time, ard from 
that p:ace they Swear to ; and that te was at that inſtant 
( they ſheak of ) preſent” in another place : As alſo he 
may prove by other Witneſles ( who gave diligent atten- 
tion ) Which and what words, were ſpoke Ly the Defend. 
ant : He may alſo produce a greater number of W:tnel- 
ſes ( who were preſent at the 1ime and place depoſed by 
the Plaintiffs Witneſſes ) who may perhaps Swear that the 
Defendant never ſpoke ſuch words. The Defendant may 
alſo prove, that he contrafted Marriage with the Piainritt, 
before the time .of ſpeaking the words mentioned in the 
Libel, End therefore that he hath juitly Boaſted, &c. 

6. Some of our late Advocates are of opinion ( and 
fo Mr. Clarke ſays he has known it adjudged ) that the Par- 
ty who is cited to anſwer in a Caue of JaCtitation of 
Marriage, may either in the ſame Court, or before any 
other competent Judge ( notwithſtanding a citation is 
firſt Executed upon him in a Cauſe of JaCtitation of Marri- 
age) inſtitute a Matrimonial Cauſe againſt the faid Plaintiff : 
Thovgh in former times the Advocates were of a contrary 
opinion, ( viz. ) that the Defendant conld not Inſtitute a 
Matrimonial Cauſe either before the fame Judge, or any 
other competent Judge whatever ; but that he is bound 
to alledge the Marriage ( if he hath contracted any with 


the Plainritt ) before the ſame Judge, and in the ſame Cauſe - 


which 1s fo Inftituted againſt him for Boaſting the Marriage, 
Fc. and not in any other new Cauſe. The reaſons they 
give for this opinion, are, that if two ſeveral Cauſes are 
Inſtitured, the, one for Boaſting a Marriage, and the other 
for a Matrimonial contract ; it mit ht eaiily fall our, that 
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two contrary Sentences might happen to be pronounced 
by the fame Judge. ( Viz. ) If the Defendant hath not 
alledged and proved the Matrimonial contraft in the faid 
Cauſe of JaCtitation of Marriage, that then Sentences tobe 
pronounced ( as atove ) that the Plaintiff hath proved, 
that the Defendant hath injuſtly Boaſted himſelf to have 
contracted Marriage with the Plaincitf, and that therefore 
perpernal ſilence is to be impoſed upon the Defendant in 


that behalf. And on the contrary if in another Cauſe, 


( viz. ) which Inſtituted for a Matrimonial contract, the 
Plaintitf doth prove the contract all-dged, then Sentence is 
to be given for the Matrimony alledged, determining that 
the fame onght to be ſolemnized betwixt the Plaintiff and 
the Defen!anr. The Advocates who are of a contrary 
opinion to this praCtiſe, ſay that this ſecond Cauſe doth 
divide the continency of the Cauſe : Therefore in this 
queſtion, conſult the Learned Advocates. . But admit this 
ſecond Cauſe, ( viz. the Matrimonial Cauſe ) may be In- 
ſtiruted in another, or in the ſame Court, the Cauſe of 
Ja&titation being then alſo Inſtituted ; yer it may be pre- 
ſumed; that this ſecond Plaintitt hath Inſtituted the ſame 
out of a malicious mind, intending to opprels the Adver- 
ſary with many Sutes, and much Charge. Therefore it 
ſeems moſt practicable for the Cauſe about the Matrimoni- 
al contract, to be Inſtituted at the ſame time, in which 
the Cauſe abour this JaCtitation cr Boaſting of Marriage 
is Inſtitated, ſeeing they may both be tryed with one and 
the ſame Charges. 


7. If a Man hath contrated Marriage * with a Woman, * Vide que 
or on the contrary a Woman with a Man, and do deſire 9*4v! 4 n.2, 


to Sue in a Matrimonial Cauſe, yet cannot cite the Adver- 
ſary, becauſe he either abſconds in the Kingdom, or is 
gone out of the Kingdom : And leſt the Witnelles of the 
Plaintiff, who ſhould prove this contratt ſhould die ere 
they are examined : Therefore they muſt proceed on this 


' manner. Firſt the Plaintiff muſt deſire a citation againſt 


the abſent Party to anſwer in a Matrimonial Cauſe, and 
muſt take care that the Mandatory do ſeek the Party to 
be cited in thoſe places where he laſt reſiſted, or abode : 
And that he make diligent enquiry amongſt the Neighbours, 
R 3 Parents, 


qus Set. 


Parents, and Kindred of the Party ſo to be cited : And 
if the ſaid Party doth ſo abſcond, as that he cannot be cited, 
the Mandatory muſt make a Certificate upon this Man- 
date according to the uſual form : And thereupon a citati- 
on wits & modis, is to be asked and decreed, which mult 
alſo be Executed and Certified, after the uſual manner. 
Bur if the Party fo cired do not appear, he 1s to be decre- 
ed, and publickly denounced Excommunicate in that Pariſh 
Church, where he lait refided, and alſo in the Parith Church 
where his Parents reſide. Which being thus done ; about a 
Week or more after fuch Denunciation the Plaintilt or his 
Proftor may appear andalledge that he hath uſed all poſſible 
diligence in'order to cite the Adverſe Party, to an{wer him 
in a Matrimonial Cauſe, and that the faid Party doth fo ab- 
{cond, as that he cannot be perionally cited, and that there. 
fore he bath taken care to ger. him cited by publick Ecift, 
Which publick Edict is alſo Executed, Certihed, and the 
faid Paxty Pronounced, Decreed, and Denounced Excom- 
municate upon the ſame, publickly in the Pariſh Church, 
Where his laſt abode was, as may appear by the ſaid Let- 
ters of Excommunication, ſo denounced, ( which Letters 
the Plaintiff muſt then exhibir ) and that notwithſtanding 
the premilles, the ſaid Defendant doth fly from Judgment, 
and doth contumaciouſly abſent himſelf from the ſame, 
and that the Parents, Kindred and Neighbours of the ſaid 
Party do commonly report, that he hath tranſported him- 
ſelf beyond Seas, ſo as this your Mandate may not be Ex- 
ecuted upon him, or any Sute be proſecuted againſt him ; 
and further the ſaid Plaintitt muſt alſo alledge, that the 
Witneffes which he hath to prove this contract, are ald and 
infirm ( if it beſo) or that it is very doubtful as co their 
lives, or however, leſt in proceſs of time, they ſhould 
forget the formal words of the contract, or other circum- 
ſtances touching the ſame, as alfo the giving and receiving 
of Gold, and of the Ring as ſigns of this contract, and 
likewiſe the Confeſſion and acknowledgment made ( of this 
contract ) by the Party himſelf, ( which things are apt to 
flide out of the memory) and ſo their Teftimony may be in 
danger of perifhing,to the great dammage of the ſaid Plain- 
fitf ; wherefore he muſt deſire that the ſaid Defendant may 
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be called to appear within Threeſcore, Fifty, Forty, or Thir- 
ty Days at leaſt, after Execution of this Citation, ( if the 
Party to be cited, be without the Kingdom ) if it be a Court 
day, &c. ( as in other ordinary Citations ) by publick E. 
dit, affixed as well npon the doors of the Pariſh Church, 
where the Defendant laſt reſided, as alſo upon the Royal 
Exchange, az the time of the Merchants meeting together. 
By which publick Ei the faid Party mult be cited to theſe 
following eifets, Scul. 


To anfiver 27. in a Matrimonial Cauſe. 
» To ſee a Libel given. 

To ſee a Term aſligned to prove the faid Libel. 

To fee Witnetles, Produced, Admitted, Swore and Ex- 
amined up3n the ſame. 

To ſee the Sayings and Depoſitions of the ſaid Witneſſes 
publithed. 

To propound any matters, Defenſive Allegations, or 
exceptions againſt the Witneſles to be produced in 
the ſaid Caufs, if he have any to propound. 

To ſee and hear a Term, and Terms aſſigned to hear 
Sentence in the Cauſe. 

To ſee and hear the Definitive Sentence pronounced 
in the Caule. 


And Laſtly, to be preſent at all the general Seſſions to be 
held in the aforeſaid Courts, ( whilſt the faid Cauſe doth 
depend, ) until the Definitive Sentence be pronounced in 
the ſame incluſively ; and alſo an intimation muſt be made 
in the ſaid publick Edict, to the ſaid Party, that whether 
he do or do not appear, on the faid day and place, the 
Judge doth intend to proceed, to receive and admit the 
Libel, &c. ( here all the aforeſaid effects of the preceding 
Citation muſt be again reitcrated ) his abſence or contn- 
macy in any reſpect notwithſtanding this Mandate, or cita- 
tory decree with an authentical Certificate, of the Execu- 
tion thereof being brought into Court, and the Party cited, 
being called publickly three times and not appearing, it 
ought to be proceeded ( in penalty of the contempt of the 
ſaid Party, ) to all and ſingular the effefts aforeſaid re- 
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ſpeCtively, and alſo to the pronouncing the Definitive Sen- 
tence inclufively. nocwitaftanding the contempt of the faid 
Party: Yet the Proctor of the Plainnitt o:1ght co rake heed 
that he defire nothing ro be done or decreed, but in penal- 
ty of the contempt of the ſaid Defzndant, Firlt Accuſed, 
Called, and Pronounced as Contamacious : And that this 
may be Lawfully don?, the Certificare.of the ſaid Man- 
dare, or original citatory decree, ought to be continued 
from one Court day to another Court day. For ti:.t Cer” 
tificate being at a period, or ( as they ſay ) being dilcon- 
tinued, the faid Citatory decree is at a period allo, and no- 
thing can be decreed, at lealt, ſoas that the Att may avail 
in contempt of the Defendant. Yet although it is above. 
ſaid, that the Defendant ought to be cited by a publick E- 
dict, to all the aforeſaid eiteCts, reip-chiveiv, Mr. Clarke, 
thinks it moſt ſafe '( and fo he is wonr to practice ) after 
the Witneſſes are produced and examined, to cite the De- 
fendant again, in manner and form as above, to fome of 
the aforeſaid effects, ( Scil. ) to ſee the Depoiitions of the 
Witnefles publiſhed, to propound exceptions againſt theſe 
Witneſſes, -( naming thoſe Wirnetles in the decree ) or any 
other matter whatſoever, if he thinks fit to uſe or propound 
any : And alfo to hear and fee a Term, or Terms afligned 
for Sentence, and to be preient at the pronouncing of the 
fame incluſively, with an int:imation as above. Alfo the 
like ſecond Proceſs may be made, if any ( after Matrimony 
is ſolemnized or contraCted ) hath knowledge that the Par- 
ty ( with whom this Marriage or contract is made ) did 
firſt contratt or ſolemnize a Marriage with another, leſt 


(as is faid above ) the teſtimony of the neceſlary Witnefſ- 


ſes in that behalf ſhonld periſh. Burt in theſe and all other 
the like caſes, it is to be noted, that if Witneſles neceſſary 
to prove the Libel, were not produced, or by reafon of 
the diſtance of the place, or the age of the Witneſſes could 
not be judicially produced in that place, which the Defen- 
dant was Cited to appear at, but that they are to be pro- 
duced in remot2- parts, upon a Commiſſion, ( becauſe the 
Defendant was not cited by the publick EdiCt aforeſaid to 
appear in any Other place, but in the judicial place, and 
therefore he is not contumacious to any other effe(t out 
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of the place he was firſt cited to ) the Plaintift ought there- 
fore to cite the Defendant anew, in manner and form a- 
foreſaid, to appear in the place, and on days to be aſlign- 
ed by Commiſlioners, for the diſpatch of the ſaid Commir 
fion, to ſee Witneſſes Produced, Received and Sworn upon 
the Libel aforeſaid, and to ſee further proceedings done, 
in and about the diſpatch of the ſaid Commiſlion, accord- 
ing as the Law ſhall require, with an intimation as a- 
bove. 

8. Though generally Witneſſes are not admitted after 
publication, yet in a.Matrimonial Cauſe they are admitted, 
yea withour the Oath ( that Witnefles are newly come to 
the knowledge of the Party producing them, after the 
Arreſts are publiſhed, ) and admit alſo, that Sentence is 
pronounced againſt the Plaintiff in a Matrimonial Cauſe, 
that he hath failed in the proof at his Libel, and that the 
Defendant is abfolved ; yet the Plaintitt may ( either in the 
ſame Court, or in any other competent Court ) inſtitute 
a new Matrimonial Cauſe, againſt the fame perſon, not 
only upon a new or ſecond contract, but alſo npon the for- 
mer ; and thereupon may produce proofs, whether known 
or unknown to him at the friſt. And in this caſe, the ex- 
ception that the matter is adjudged, or that the aforeſaid 
Sentence hath its ette&ts, upon the matter adjudged, hin- 
dersnot ; becauſe a Sentence pronounced in a Matrimonial 
Cauſe againlt a Marriage, doth never paſs upon the thing 
adjudged, ſeeing theſe matters of contract have many pri- 
viledges ; and as often as the Church is deceived by pro - 
neuncing Sentence 2gainſt a Marriage ; by new proofs, al- 
ſo, nay ſometimes upon the very ſame proofs, the former 
Sentence may be revoked ; the reaſon is, to avoid the Sin 
and the Danger of the Soul, if an injuſt Sentence ſhould 
take effect and have place. | 

9. If the Plaintiff doth perſonally make Faith, that the 


Woman whom he Snes, doth remain with her Parents, 


her Kindred, or Friends, who are very much averſe to the 
Marriage alledged , and that the {aid N. hath not her 
liberty, ſo as ſhe dare not confeſs the Truth in this Cauſe ; 
and therefote he muſt defire that ſhe may be Sequeſtred 
into ſome other indifferent place. Upon which the Judge ts 
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wont ( at the Charge of the Party deſiring it, ) to Seque- 

ſter her,for ſome days appointed at his pleaſure, before her. 
examination upon the poſitions of the Libel, or matter of 
the Plaintiff; and if upon any emergent Cauſe, ( appear- 

ing by the anſiwers, or proofs, ) it ſeem fit ro the Judge, 

he may decree her to be kept apart from her Parents and 

Friends, whilſt the Sute depends : And it may be Lawfal 

for the Plaintiff or his Proctor, to convene the Woman fo 

Sequeſtred, at ſome convenient time, and read to her the 

Articles upon which ſhe is to be examined, and admoniſh 

her, that when ſhe gives her anſwerto the fame, ſhe ſpeak 
the Truth, and beware of Perjury. This Pradtice is very 

fafe ; for now adays, when they are releaſed from this 

Sequeſtration, they are wont to contratt ſecond Marriages, 
whilſt the Sute depends. And obſerve,that this Sequeſtration 
is often decreed upon the bare Oath of the Proctor, *alledg- 

ing his belief as above. And obſerve likewife, that the 

Judge may and iz wont to impoſe the Oath judicially to the 
Party to be Sequeſtred, ( when ſhe is produced, and be-. 
fore ſhe is Sequeſtred ) to make a faithful anſwer, to the 

Libel, or matter,cc. bur ſhe is not to be examined, until af- 

ter ſhe is Sequeſtred. Allo if it be requeſted of the Judge, 
he is wont to inhibit the ſaid Woman, over and above, that 
( as in the ordinary Citation, in a Matrimonial Cauſe ) 
ſhe do not contratt any other Marriage, whilſt the Sute 

depends, and if ſhe hath already aCtually contracted any, 
that ſhe do not procure the ſame to be folemnized in the 
Face of the Church, ec. Likewiſe if the Woman who is thus 
Sued, ( notwithſtanding this dependency of the Sute, and 

ſuch an Inhibition, not to make another contract, or 
ſolemnize another Marriage with any other Man } doth 

contract another Marriage, &c. this being alledged and 
proved, ſhe is to be Sequeſtred ( at the Charge of the Par- 

ty deſiring it ) whilſt the Sute depends, and likewiſe both 

ſhe, and the man ( if he had notice of ſuch dependance of 
the Sute ) with whom ſhe contracted this Marriage, are 

to be puniſhed, and publickly correCted at the diſcretion 

of the Judge. 

To. And although as was faid before, the Woman, 
( whilſt Sute depends, and notwithſtanding ſuch _ 
on, 
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on, ) if ſhe contracts any other Marriage, ought to bg 
Sequeſtred whilſt the Sute depends ; yet ſome Learned 
Men fay, ( and fo Mr. Clarke hath known and had it ad- 
judged ) that if the Man, who doth thus folemnize this 
Marriage with the Woman, knew nothing of this Inhibition, 
or Sute depending, but did it bong fide, ( that 1s, he folem- 
nized the taid Marriage, not knowing ought of the Sute, 
or Inhibition aforeſaid ) in this caſe, he ought not to be 


- puniſhed for the fault of the Woman, (that is, his Wife 


vught not to be Sequeſtred from him. ) Therefore to avoid 
the Deceit, ( which often falls our in theſe caſes ) ſo ſoon 
as the Citation, and Inhibition are executed againſt che Wo- 
man, the Plaintiff muſt take care, that an Intimation and 
Inhibition be decreed againſt all perſons in general, inti- 
mating, Firſt, that there is ſuch a Cauſe depending, be- 
rwixt ſich and ſuch perſons, before ſuch a Judge, and then 
[abibiting them, thar whilſt the Sute depends they do not 
attempt to do any thing, in prejudice of the faid Sute ſo 
depending ; and theſe Intimations and Inhibition are wont 
to be made bya decree, wiis & modis, to be publiſhed in 
the Pariſh Church ( where the ſaid Woman is wont to In- 
habit, ) in time of Divine Service : And then in this caſe if 


* any do contratt Marriage with the ſaid Defendant, they 


cannot pretend themſelves ignorant of the ſaid Sute, for 
here isa ſtrong preſumption of his knowledge,and he who 
ſo contracts Marriage with her, is not only to be puniſhed 
as a contemner, but the Woman is to be Sequeſtred, as in 
the foregoing number : And this Intimation, and Inhibition 
may be executed, at ſuch time as the primary Citation, in 
the Matrimonial Cauſe is executed, or afterwards, before 
the ſame is returned into Court. 

II. It is very uſual,” ( fo ſoon as Sute is commenced in 
a Matrimonial Cauſe, if the Defendant ( whether Man or 
Woman ) doth believe that the Plaintitt can prove the Mar- 
riage alledgcd, or at leaſt fo fully that if no other Marri- 
age is ſolemnized or contracted, the Plaintiff will prevail 
in the Cauſe, ) the Defendant notwithſtanding the depen- 
dence of the Sute, and the Inhibition of the Judge doth 
contraCt another Marriage, and procure the ſame to be 
folemnized, being induced thereto by theſe following ons 
| ons. 
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ons.Firft,that ſhe believes her Adverſary will not ( willingly 
however ) obtain an adjudicatory Sentence for a Woman, 
who ( in his opinion ) 1s known by another Man; and up- 
on this ſuppoſition, that he will willingly compound, or 
defiſt from the Sute. Secondly that the Jndge will not in 
all probability, - proceed againſt this contemner of his meer 
office no body urging it, or promoting his office. Thirdly, 
that although the Plaintiit will not compound the Sute, yer 
the Defendant may ſo protract the Sure, either by frivolous * 
Allegations and Exceptions, or by Appeals, ſo as that in 
the mean time, either Death may terminate the Cauſe, or 
the Kings General Pardon may aboliſh the puniſhment of 
this contempt. All theſe things, the Judge may perchance 
meet with ; which things he ought to take care that they 
be not committed for the future { at leait fo frequently. ) 
And this he may do, if ( irmediately after it doth appear 
to him, or that he hath any knowledge of this contempr, ) 
he do proceed againſt theſe contemners, having no reſpect | 
tothe proofs of the Adveriary, nor to the perſons contemn- , 
ing, but only to the contempt it ſelf. For 3 contempt of 
the Law, and of the Judge, is neither greater nor leſſer, 
whether the contraCt alledged be proved, or not proved : , 
The Judge alſo ſhall avoid theſe daily contempts; it in the 
Interrogatories which ke Adminiſters againſt theſe contem- 
ners, he Interrogate them, whether or no any Advocate 
or Proctor or any Proftors Clerk, or any other Officer or 
Miniſter of his own Court eſpecially gave them this Coun- 
ſel, to ſolemnize this Marriage or contract : And if any Ad- 
vocate or Pro{tor is juſtly ſuſpected upon this account ( for 
a juſt ſuſpicion may appear by the Clients Confeſſion ) he 
may be ſuſpended from his office, until he purge himſelf 
Lawfully of this ſuſpicion ; and if he be convict thereof, 
* Lindivood.de he is to be ſiſpended * for a year, or during the pleaſure 
HIS c. 1. of the Judge. 
verb. Matri> 12. Though every Matrimonial contradt, which any one 
A ”, pretends to diſſolve a Marriage, ( already Lawfully ſo- 
torum caput de 
hac materia in Jemnized, and conſummate, and confirmed by daily Co- 
gloſs. traflat. habitation together, ) ought to be proved by two Witneſ. 
ſes ( at the feweſt ) who are without all exception, yet 
this ſpecial priviledge, is not allowed to perſons who ſo- 
lemnize 
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lemnize Marriage clandeſtinely, f or Unlawfally, ( that is + Ligamene 

whilſt the Sure depends, and againſt the Inhibition of the #710715 conugit 
Judge. ) For if this were permitted and ſuffered, or that 7, I # 
the ſaid Laws were to take effect in clandeſtine Marriages, ,,x non valer. 


| there wer juſt cauſe given to the perſons in Sute, to con. Weſemb. parar. 


tract and ſolemnize Marriage, whilſt the Sute depends, ff deris. nup ne. 
when once the atteſts of the Witneſles of the Adverfary are yay 962. 
publiſhed, thar they can inform themſelves, that Sentence ; = Mn 
will be given for the contraCt alledged, if they do not con- { adverſus, de 
tract a ſecond Marriage : And this is indeed frequently panis injuſter. 
done. And indeed of late years, many Advocates and pn. 3- Lind. 
Judges have been of opinion, that the aforeſaid Laws rake de clandeſt. de- 
place, even in clandeſtine Marriages : But Mr. Clarke fays, $,q 1% 
that to his certain knawledge ( he ors ms preſent, verb. ſalennem 
and hearing it debated in ſome weighty Cauſes, betwixt ed.Marrimonz- 
ſome worthy perſons ) ſeveral Eminent Judges, and Re- #2 contraben- 
verend Divines, were of a contrary opinion : One of which = — 
Judges, having heard certain of the Learnedeſt Advocates ,;,, E2ance fi- 
( eight in number ) who were Feed on doth ſides, diſpute lis eorum repu- 
rouching this queſtion, ( viz. whether or no a Marnage, teneur illegri- 
ſolemnized whilſt the Sute depends, and againſt the Inhibi- 7#- © _ 
tion of the Judge, doth enjoy the ſame priviledges, as 7 ones. 
a * Matrimony which is Lawfully ſolemnized ) and having gyomce,it5 
appointed a time, to pronounce his Definitive Sentence in Job. Anantas 
the Cauſe, and having both the Sentences in his hand, ſuper. 49. de- 
( that is both the Sentence of the Plaintiff, and the Defen- ry - ſponſ- 
dant ) he deſirgd one of the Learnedeſt Advocates ( of __ = 
the Party who ſolemnized the Marriage whilſt the Sute de- 
pended, ) that he would deliver his-opinion ingenuouſly, * We ſune. 
and ſincerely, ( as in the preſence of the moſt high Judge, ) — 
and anſwer my gp of theſe Sentences he would pro- %* _ 
nounce in the Cauſe, if he were Judge : Whereupon this :r;m. accuſare. 
Advocate pavſing a little, ( being doubtful as it ſeems what poſſe. c. vide- 
to anſwer ) ſaid at laſt, that if this ſecond Marriage bad #7. verb. fave- 
not been folemnized, he would have given Sentence for the rabilis, ſuper 
Plaintiff, as of right it ought, chat is, for the Marriage al- 
ledged, and Libelled. Then the Judge faid, I approve 
( Learned DoCtor ) this your opinion ; and ſeeing /it is 
iO, with what Conſcience, or Equity can 1 be moved to 
regard this Clandeſtine, and Thieviſh Marriage ( as he 
was 
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was pleaſed to call it, ) and give Sentence againſt my 
Conſcience, to confirm the aforeſaid illegal Marriage ; 
and thereupon rejecting that Sentence, ( wiz. the Sentence 
oftered for the Marriage, which was folemnized whiltt the 
Sute depended ) he pronounced Sentence for the Plaintiff, 
revoking, and declaring the ſecond Marriage to be null : 
But upon this queſtion, conſult the Learned Judges and 
Advocates : Though certainly , if the Laws ſhould deny - 
to allow theſe clandeſtine Marriages, the priviledge of rhe 
Juſt and Lawful Marriage, ſo many would not adventure 
to contract, and folemnize ſecond Marriages whillt the Sute 
depends, and againſt the Inhibition of the Judge. 

13. If the Defendant being Excommunicate and Impri- 
ſoned, for not ſolemnizing the Marriage, according to the 
Sentence of the Judge, doth appear by his Proctor, and the 
faid Proftor (exhibiting his Proxy ) doth ofter himſelf rea- 
dy and prepared to take the Oath, of obeying the Law, 
and ſtanding to the Mandates of- the Church, and doth al- 
ledge, that his Client. is ready and prepared to folemnize 
the Marriage, upon any day to be aſligned by the Judge, 
and that therefore he doth deſire, that he may be abfolved 
from the Sentence of Excommunication until a certain 
day,or under a Cautele ; and then ( giving ſufficient Bond, 
that the ſaid Party will ſo obey the Law, and ftand to the 
Mandates of the Church, ard alſo that he will ſolemnize 
the Marriage with the Plaintiff on that day, aſſigned by 
the Judge for that purpoſe ) the ſaid Party 15 to be abſol- 
ved until a day, ( viz. ) until the next Court, irhmediate- 
ly flowing the day aſſigned for the Marriage. And here 
it is to be noted that alchough the Defendant, who is Ex- 
communicate ( in other Cauſes and Caſes ) for any Crime, 
or Eccleſiaſtical Contempt, is not to be abſolved until he 
fatisfie the Mandate of che Judge, as to that thing for 
which he was Excommunicate : ( For example, any one 
being Excommunicate for not paying Charges, Tithes, a 
Legacy, and Procurations, is not to be abſolved until he 

y them. Alfo any one being Excommunicate in not an- 
wering to a Libel, is not to be abſolved, until he make 
bis anſwer ) yet ſeeing Marriage cannot be folemnized by 
Excommunicate perſons; therefore in this caſe, the afore- 
faid 


— 
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faid caution being interpoſed to a day, or under a a Cau- 
tele, and the aforeſaid Oath being taken, of obeying the 
Law, &c. the Excommunicate perſon is firſt to be abſolved 
ere the Sentence can have its effects. 

14. If in a Matrimonial Cauſe, the Plaintiff doth prove 
a Matrimonial contract, by one ſifhcient Wirneſs, whs.is 
without all exception, and doth prove a treaty by others ; 
or doth prove an acknowledgment by rwo Witneſles, the 
parties being preſent ( Mr. Clarke ſays he has ſeen a con- 
demnation of Charges, where the Plaintiff hath proved by 
two Wirnelics an acknowledgment, though in the abſence 
of one of the Parries, fo as the treaty of Marriage were 
proved ) or if he proves a contract for a future Marriage, 
by two Witneſles, and a treaty by the ſame or other Wit- 
neljes ; or doth prove an immediate Marriage by two Wit- 
rielies, and theſe proofs are afterwards taken away, by 
Lawfal exceptions unknown to the Party producing them ; 
or if the proofs of the Plaintiff are made difficult, that is, 
if the Witnefſes do ceaſe to be without all exception, by 
reaſon of a former contract or Marriage, or by a ſubſe- 
quent folemnization' of a Marriage made whilſt the Sute 
depends ; in theſe caſes, the Judge is wont ( although he 
have proncunced Sentence for the Defendant) ro condemn 
the ſaid Defendant, ſo obtaining the Sentence, in Charges 
made by the Plaintiff. Bur if ir is proved that there was a 
treaty made ( and often reiterated ) as well of the Marri- 
age, as of the Dowry to be aſſigned, and a mutual giving 
and receiving of Rings, in this caſe, the Judge” is wont to 
abſolve the Plaintiff from Charges of Sute, ſeeing he may 
be faid to have juſt cauſe of conteſting *. 

IF. A Sentence being pronounced in theſe Cauſes, for 


* Lanfranc. c. 
am de ex- 


a Marriage, the Defendant is to be called ro ſhew Cauſe, penſ- = 2. &S 
- why the Sentence already pronounced, may not be put in * 3- 


Execution : And that a verbal Execution may be made, it 
1s to be proceeded as in other Cauſes, when Sentences are 
verbally put in Execution ; and after Sentence is demand- 
ed to Execution, a Monition is to be decreed againſt the 
Defendant, in order to cauſe him ( or her ) to folemnize 
the Marriage with the Plaintiti, before ſuch a Feaſt, or 0- 
therways the ſaid Defendant is to be cited to appear on 
ſich 
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ſuch a day, after the ſaid Feſtival is elapſed, to ſhew cauie 
why he may not be Excommunicate for his ( or her ) con- 
tumacy. Then the Party defiring the Marriage to be fo. 
lemnized, muit procure a Licence or Diſpenſarion, in or- 
der to the ſolemnizing this Marriage ( without publiſhing 
the Banes ) in any Church. Then che Plaintiff muſt go to 
the Defendant, ana requeſt him to this Marriage, and ap- 
point ſome certain day for the folemnizing thereof : And 
if he or ſhe cannot meet with rhe Defendant to fpeak with 
him in order to this, let them ſend ſome other perſon who 
are hkely to meet with him. And if the Defendant will 
not appoint a day for the celebrating this Marriage, nor 
will return any anſwer to the-Plaintitts requeſt, rhen the 
Piaintiti muſt appoint to himſelf, ſome Lords day, or Fe- 
ſtival, on which he may indeavour to procure this Marri- 
age to be folemnized in fuch a Church, and this his inten- 
tion he ought to fignifie perſonally to the Defendant, or 
at leaſt he ought to proteſt the ſame, before Witnelles ; 
then on that day appointed, the Plaintiff muſt go to 
the Church which was appointed for this purpoſe, and 
muſt take care, that a Miniſter be there ready, expecting 
the coming of the Defendant, in order to ſolemnize the 
Marriage and if the Defendant comes not, the Plaintiff 
muſt proteſt his diligence and preſence, &c. before theſe 
Witnelles. 

16. Upon the day aſſigned for the rcturn of the afore- 
faid monition ; the ſame is to be certified to the Judge, 


with a Certificate indorſed thereupon, making mention of 


the due Execution thereof. And for a further Cautele, the 
requeſt which was made to the Defendant, to ſolemnize 
this Marriage , and the aſſignment of a day, and all other 


the premiſles may be alledged, and the Plaintilf muſt make | 


Oath thereof : Then the Contempt of the Detendant muſt 
be accuſed ( beinz admoniſhed to ſolemnize the Marriage 
upon ſuch a day, or to appear on ſuch a day and in ſach 
a place, to ſee himſelf Excommunicate, and not taking 
care to ſolemnize the Marriage, nor to appear nor alledg- 
ing any Cauſe, why he may not be Excommunicate ; ) 


Then the Judge muſt cauſe the Defendant to be called. | 


three times publickly, and if he appear not, he is to be 
pronounced 
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pronounced contumacious, and 1s to be decreed Excom- 
municate,and isto be proceeded againſt,as in othet EcCleſia- 
ſtical Caviſes.. And if the Defendant is caſt into Priſon,upon 
the Kings Writ , de Excommunicato capiendo, he is there to 
be kept uiitil he folemnize this Matriage, and farisfie the 
Church fox his contempt. | 

17. Now the Defendant refuſing to ſolefmnize the Mar- 
riage notwithſtanding the Oath; or Bond which was given 
to ſolemnize this Marriage, with the Plaintiff, upon the 


. day appointed by the Judge, ( undet colour whereof, the 


faid Defendant hath got an abſolurion to a day, or under a 
Cautele) in this caſe, how the Defendant muſt be pro- 
ceeded againſt, is a thing very much controverted ( Stz/. ) 
whether or no the Judge ( by veftue of the firſt Excoms 
munication, Which was denounced ) can fighifte the ſaid 
Defendant to the Kings Majeſty, and obtain a Writ for his 
apprehenſion; ( ſeeing he was abſolved only to a day, and 
that day being elapſed; he doth again fall under the for- 
mer Excommunication, ) or whether or no the Judge 
ought de novo to admoniſh the Party again, to folemnize 
the Marriage before another day, under penalfy of Ex- 
communication, and then proceed to denounce the Excom- 
munication, and do all other matters and things; in like 
form as was directed in the fifteenth number foregoing. 
Mr. Clarke ſays, he always uſed the laſt method of proceed- 
ing, and he accounts it moſt ſafe fo to practiſe in this caſe, 
to remove all jealouſics. And ſeeing in the afotefaid caſe; 
the Judge was circumvented by the Defendants promiſing 
that he would folemnize the Marriage, { under colour 
whereof he got his abſolution, ) and ſeeing he was a ma- 
nifeſt contemner of the Judge, and of the Furisdiction of 
the Church ; the Judge may ; and of tight he ought ro 
give the Party ( who is thus grieved and injured by the 
fraud of his Adverfary, and by this refarding the Sute ) 
the Bond ( which was taken for the folemnizing this Marri- 
age, before a certain day ) and make him a Letter of Ar- 
torny, for the recovering the Forfeiture of this penal Bord, 
at the common Law ; and this is eſpecially neceſlary to 
be-done; if the Party ( after be is fteed out of Priſon, by 
vertue of the ſaid abfolution to a day as above ) _ {do 

S ent 


_ 


abſent himſelf, as that the Plaintiff cannot cite him de n0- 
wo, to the effect aforementioned : And then the Bondſmen 
for their own ſafety, will cauſe the ſaid Party to ſtay in 
Court, ec... + ' 

18. In all Cauſes which concern the Goods or Perſon of 
any one, a third Perſon may come in for his Intereſt ( to 
wit ) in-a Matrimonial Canlſe, a Cauſe about a Living, a 


Teſtamentary Cauſe, a Canſe of Temerary Adminiſtration. - 


And. Firſt, in a Matrimonial Cauſe ; If a Man Sue a Wo- 
man in a” Cauſe of contract, and that Woman doth either 
ſolemnize, or contract Marriage with another ; this third 
perſon may ( if he will ) come-in for his Inzereſt in the 
ſaid Cauſe, in any part of the proceedings, yea though the 
Cauſe be concluded, whether he come with an intention 
to aſſiſt or remove the Defendant, yea although he may 
have notice that the Sute hath depended, and that the Plain- 
tiff has proved his Libel, &c.. the reaſon is, becauſe this 
Cauſe is a Cauſe of great priviledge ; and in theſe Matri- 
monial Cauſes, it is controverted as to the peril of the Soul; 
and therefore the publication of the Witneſles,\ and the 
concluſion in the Cauſe, doth not hinder, but.that a third 
perſon ( alledging a former contract, and a Firſt Marri- 
age, and making Oath, that he doth not propound this his 
intereſt; out of a malitious mind, or with an.intent of de- 
ferring the Sute, and that he believes he can prove the 
ſame ) may be admitted to alledge, propound, and prove 
this his intereſt, notwithſtanding the Witneſies are publi- 
ſhed, and the Cauſe concluded. But in the other. Caſes a- 
bove mentioned, a third perſon coming in for his intereſt, 
ought and is wont to proceed in. the ſame State, in which 
the Cauſe was, at the time of his coming in ; and the pro- 
ceedings ought not to be ſtopt, but the Plaintiff may pro» 
ceed againſt the Defendant,as if a third perſon had not come 
in for his intereſt : But this 1s only to be underſtood,where 
that third Perſon doth come to aſliſt the Defendant : For 


it is otherwiſe, if he comes in, with an intention to remove | 
the Defendant, who makes a colluſion with the Plaintiff F 


in prejudice of the ſaid third perſon. For in this caſe, this 
tlurd perſon may ſtay the proceedings againſt the Defen- 
tant; yet it is meet, that this third perſon do ſpecifie 

| | this 
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this colluſion in his Allegation, and the Cauſes wherefore 
the Defendant is to be removed : Nor is it ſufficient ( as 
Mr. Clarke has heard from very Learned Perſons ) that this 
third Perſor do alledge generally, and in the common form. 
in his Allegation, ( wiz.) Omnibus melicribus & efficacioribur, 
via, modo & juris forma, 8c. but he muſt alledge in theſe 
general words, ( viz. ) Et praſertim animo removend; reum; 
& detegendi colluſionem mter cuns & Atorem, in prajudicium 
;ſbius tertii, Alſo -in a Cauſe about a Living, or Benefice; 
co Wit, in a buſineſs of double querele, if 1t is conteſted 
for a Benefice betwixt a Biſhop and another Clergy Man; 
(who is preſented to it, ) who doth defire his Inſtitution in- 
ſtantly : Becauſe ſometimes the Biſhop will not alledge 
thy right, ( that is, that a third perſon doth poſſeſs this Be- 
nefice already, and that the Church is not vacant, in re- 
ſpect of this third perſon; ) in Which caſe the Judge ro 
whom it is complained, is wont to pronource for his Juriſ- 
dition, and to decree the- Party complaining, to be Inſti. 
tuted to the faid Benefice : Therefore it is expedient in this 
caſe, that this third perſon who has the Living already, do 
come in, and alledge his intereſt, left another be inſtituted 


to the ſame. Likewiſe if in a Teltamentary Cauſe, ( where 


there are conſiderable Legacies left von, ) the Executor of 
the Will, intending to make void thts Will, in which theſe 
Legacies are left, and ro get it declared as null by the Sen- 
tence of the Judge, and fo avoid the payments of theſe 
Legacies ; in order thereto this Executor is wont to Ccol- 
lude, ( at leaſt he may fo do) with fome of the next of 
Kindred to thedeceaſed ( who would have had an intereſt 
in the Goods, if the deceaſed had made no WYIl) to call this 
Executor,. to prove this Will by Witneſles : And the Execu- 
tor ( thns collnding ) making default in the proof therecf, 
be may obtain Sentence againit rhe Will, although for form 
ſake, he have alledged the Will, and taken upon him tg 
prove the fame by Witnefles. And this may alto be done; 
if the Executor is not called by, but doth call the next 
of Kindred, ( who do collude with him, ) to ſee the Will 
proved by Witneſſes, &c. in this caſe, the Legaree con 
cerned may come in. To theſe caſes may alſo be added 
2 Cauſe Inſtituted for a Legacy : Fot the Executor not ha- 
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ving ſufficient Goods to pay-the whole Legacies, yer being 
willing that the reſidue which is in his hands, ſhould be paid 


to the Kindred, and Friends who are Legatees, he may 


collude with ſome one or more of theſe Legatees, and ger 
them to Inſtitute an Action againit him for theſe Legacies, 
and may obtain the Sentence of the Judge for the whole 
Legacy : In which caſe the Executor is freed by the Sen- 
tence of the Judge, if he pay theſe Legacies adjudg- 
ed : Which being paid, he hath fully Adminiſtred, fo as 
there remains nothing more to pay the other Legacies. Bur 
yet quzre whether or no the Executor ( knowing in this 
caſe that there are more Legacies due, ) ſhall be freed by 


this Sentence. Mr. Clarke ſays, he has known it thus ad-: : 


judged. Ir is very requiſite therefore that the other Lega- 
taries, ( ſo ſoon as they have notice of theſe colluſions ) 
do come in for their Intereſt in the ſame Court, or Cauſe 
ſo Inſtituted, and deſire their Legacies , or at leaſt char 
they may have a ſhare out of that reſidue of the Teſtators 


Goods ( which remain in the Executors hands ) accord- | 


ing to the rate and quantity of their Legacy. 


= x7 +4 MF 
Of Divorces. 


/ 


T. The manner of deſiring Charges of Sute and Alimony in any 
Matrimonial Cauſe, betwixt a Hushand and a Wife. 


2.* A neceſſary clauſe to be inſerted in the Libel, when the Wife 
. - 


ſues her Husband, &C. 

3. The tenor of @ Sentence in a Cauſe of Divorce, or rather 
in a Cauſe of Separation from Bed and Board, in caſes. of 
Adultery or Cruelty. 


4. The Cauſes which are to be conſidered by the Fudge m # | 


Cauſe of Divorce for Adultery. 


F. The Cauſes which hmder A Separation, although the Party : 


convened hath committed Adultery. 
6. The Cauſes which hinder: a reſtitution in a Matrimonial: 
' Cauſe. 
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| fa every Cauſe where the Wife ſues her Husband, ( or 
contrarily ) ſo ſoon as it doth appear to the Judge, el- 
ther by the anſwers of the Proctor of the principal Party, 
or by the Proofs, that the Marriage was folemnized be- 
twixt the Parties, the Proctor of the Woman mutt alledge, 
that it doth appear by the Acts of the Court, by the Libel 
of the Adyerlary ( when the Man ſues his Wife ina Cauſe 
of Divorce, or in a Cauſe of reſtitution of the conjugal 
Yoak ) or by the anſiwers of the Proctor, or of the prin- 
= Party, that the Marriage was ſolemnized berwixt his 
Client, and M. the Adverſe Party, referring himſelf to rhe 
Afts, the Anſivers, the Libel, or the Witneties Examined in 
that behalf; wherefore he ' muſt defire that the ſaid Hus- 
band may be condemned in Charges of Sute, and Alimo- 
ny ; thenif the Marriage thus alledged doth appear to the 
Tadge he is wont to condemn the Husband, according as is 
requeſted. Then the Prottor of the Woman muſt give the 
Judge a Schedule of the Charges of Sute; at the end of 
Which Schedule, he muſt Write on this manner, ( Sci. ) 
* And the ſaid Party N. doth deſire Charges of Alimony, 


- * from the day of the date of the primary Citation, for and 


* during the whole Sut2,according to the rate ®. ( Leaving *® In raxations 


a ſpace, that the Judge may ſet down the ſum, which is to 4/-mentorum 


be decreed for every week from the aforeſaid time, until ©Y«etudo & 
qualitas ejus 


the end- of the Sute. ) Then the Judge mult firſt Tax the ;,; , gnantur 
Charges of Sure ; and then if the ability of the Husband /ine confideran- 
doth appear to him, he may Tax the Charges of Alimony de March 

at his pleaſure, on this manner : * We Tax the Charge of $9'- Recol. gu. 
* Alimony for every week, from the time of the date or re- **:*; 59-74- 


*turn of the primary Citation, ( if he ſee it convenient Ye PEE 


 *fro ſuch a Sum to be paid during the dependance of this :an.de atiment. 


* Sute,unleſs it ſhall be otherways decreed by us. For it is 944 vocartur 
to be noted, that the Adverſary may i any part of the — Mn. 
Sute, (to avoid a further Allowance or Taxation. of the 4 pi —_ 
. , I ls 

charge of Alimony ) however that they may be moderate- ,, & ery. 
ly taxed, alledge and prove his poverty, or that he is de- Camera. cent. 
cayed in his Eſtate, ſince the decree of the Judge was in- 3065.12. Gui, 
terpoſed for theſe Charges of Alimony; bur the Judge ought ® ap.deciſe439- 
to take heed, that he be not circumvented in the aforeſaid 
S 3 Taxation, 
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© Myms, Inſt.de allow the Wife a third,or at Icaſt a fourth part of the year- 
Attion. Sep. 
Item fi. n. 5,6. x 
& per tot. 


| FofortLxee #bi Quality of the Kusband, as ſhall ſeem fir to the Judge. 


Moy. 


ſwers,of the Husband, and that thereby the Judge may 


raxation, ( to Wit, from the day of the date of the Cira- 
tion ) for {omctimes the Plaintitls take out the Citations, 
but do defer to Exccnte and Certitie them, of a+ years 
time or thercabout, afterward : Which fraud being tound 
out by the Judge, he may Tax the Charges of Sute, and 
allow Alimony from the day of the bringing in, or return 
of the Citation. 

2. The ProGtor of rhe Wife may propound, and ailedge 
in his Libel, rhe value of the Goods, which the Husband 
had as a Portion with his Wife, at the time of Marriage, 
ard the value of all ſuch Goods as the Husband doth pol- 
ſeſs, that a certainty of the value may appear by the an- 


be informed as to the ſum to be Taxed. The Judge may 
alſo be informed of the Ability of the Husband, by the 
relation of the Neighbours, ar ſome other way, And al- 
though the Hnsband doth otter himſelf ready and prepa- 
red to proc that his Wife is an Adultreſs, or that ſhe hath 
otherwhere to maintain her ſelf withal ſufficiently, and to 
pav the Charge? of Sute ; and admit that the Husband doth 
prove theſe alledgments by Witneſles, or that the Witneſ- 
ſes do fully depoſe, that theſe alledgments are true : Yet 
the Judge ought to allow theſe Charges of Sute, and this 
Alimony, unleſs it be concluded in the Cauſe ; for nothing 
can be faid to be proved, ſolong as any thing can be Pro- 
pounded and Proved by the Adverſe Party. For the 
Learned Civilians fay, that nothing 1s ſaid to be proved, 
before the Sentence is Pronounced, at leaſt fo long as the 
Adverſe Party may except againſt the . Witneſſes. But 
quere. Now the Charges of Sute and Alimony being Tax- 
ed, the Judge is wont to decree a Monition for the pay=, 
ment of them, as in other caſes. And obſerve, that in 
the aforeſaid Taxation of Alimony, the Judge is wont to - 4 


ly value * of the Land, or immoveable Goods ; and if the 
Husband hath no immoveable Goods, then the Charges 
are to be Taxed according to tae common Account of 
the value of the moveable Goods, and iccording to the 


3. Now although it was ſaid at the firlt number t of the 
- fore- 
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foregoing Section, that a Husband or Wife, for ſeveral rea- 
ſons might ſue in a Cauſe of Divorce or Separation from 


- Bed and Board; vet by the Canon Law , which is ap- 


proved and confirmed by the Laws of this Realm in this 
behalf, & is not Lawful for perſons who are Divorced in 
theſe caſes, (wiz. either for Adultery or Cruelty, ) to 
betake themſelves to a ſecond Marriage whilit their for. 
mer Husband or Wife are alive ; becauſe the Matrimonial 
Bond of a Matrimony once perfetted, cannot be diliolved 
by Man, but only by Death. Therefore in every Sen- 
rence Pronounced in theſe cafes, this Clauſe is inferred : 
(The faid N. and A. that is, the Parties, who deſire ro be 
Divorced by reaſon of Adultery [_ if the Cauſe were inti- 
cuted for Adultery] or by reaſon of the Cruelty All-dged 
and Proved, we Separate and Divorce them from B=d, 
Board, and mutual Cotabitation, and from the Yoke of 
Wedlock, unril ſuch time as they are murually reconciled 
to each other, and not otherways, nor 1n any other man- 
ner. (This word Dtivertiamus is often admitted. | Alfa 
to ayoid theſe ſecond Marriages, whilſt the former Hus- 
band or Wife are alive, ( being a thing frequently done ) 
the Judges are wonr expreſly ro Inhibir theſe perſons thus 
Separated, that they do not berake themſelves to any 
other Marriage, with any other perſons, during the Lives 
of- them two thus Separated, with an Admomtion alſo, 
that they ab1de Unmarried, unleſs they be muthally recon-. 
Ciled ro each other. And as cften as ir is complained of 
theſe ſecond Marriages ( of ci: her of th:2ſe Parties thus Se- 
parate, ) before the Kings Chief Commiſſioners in Eccle- 


., faſtical Cauſes, or before the Judges of the Arch-biſhop of 
' Canterbury, the Parties who offend in theſe caſes, fare Pt. 


niſhed and Corre&ted, and are Divorced and Separated 
from theſe ſecond Marriages, or rather from theſe Adul.- 
terous Wedlocks. | 

4. Secing that in theſe our days (through the Inſtiga- 
tion of the Devil) very many Divorces are asked, or 
ſued for under pretence of Adultery ; that fo by that 
means, the Parties thus Separate, "may berake themſclves 
to a ſecond Marriage. And that this Divorce may be the 
eaſtlier obtained, the Wife is wont'to confeſs rhe Adultery, 
9d 4 where- 


"= 
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whercof ſhe ( under colour) is accuſed ; though in very 
deed there was not any Adultery committed. Sornetimes 
alſo the Hysband (that ſo he may Marry anather Wife, ) 
doth ( either by threatnings ſtripes, or fair words', or 
ſome other unlawful means) induce his Wife to confeſs 
Adultery, although ſhe never committed any ; therefore 
to remedy and avoid this deceit and fraud, the Judge in 
theſe caſes, is wont (all perſons being removed apart, 
and eſpecially the Husband ) ſecretly to queſtion ſome 
Friend of the Womans, and alſo examine the Woman her 
ſelf, diligently touching the Truth, and the Cauſe of this 
her confeſſion; and uſe all other lawful ways and means 
to inform himſelf of the truth. And if he can find out this 
deceit and fraud, or at leaſt if he finds any probable ſuſpi- 
cion of it, he is wont to forbear to pronounce a Sentence 
Of Divorce, unleſs the Party who defires this Sentence of 
Divorce, doth prove this Adultery by Witneſſes, or at leaſt 
by vehement preſumptions, and publick fame ; or unleſs 
the Judge is fatisfied in his conſcience, of the probability 
of this crime þeing true, as. objected ; ſo as he can belieye 
that the confeſſion of the ſaid Woman, toucbing the Adul- 
rery committed, "did not proceed from her out of deceit 
or fraud. The Judges alſo had need take care that the 
p=rſon brought before them, to confeſs the Adultery men- 
tioned in the Libel, be not ſome counterfeit perſon ( which 
Mr. Clarke ſays, he has known twice done in his time ) 
though it be Alledged before him, that that is the Wife of 
the Man who deſires to be Divorced. Therefore the Judge 
ſhall prevent this deceit and fraud, very eafily ( if he 
ſuſpects it) by taking care to get ſome perſons of credit, 
to be preſent before him, (at the time of Pronouncing in 
the Sentence ) who have certain knowledge of the Wo- 
man confeſling this Adultery, &c. 

5. A compenſation of the crime, doth hinder a Divorce, ' 
that is, if the Defendant doth prove, that the Plaintiff 
hath alſo committed Adultery, the Defendant is to be ab- 
ſolved, as to the matters requeſted in the Liþel of the 
Plaintiff, Likewiſe if an Action of Divorce for Adultery, 
1s inſtituted by a Woman againſt her Husband, or by a 
Hasband againſt his Wife, to obtain a Divorce for Adul- , 
of SA6F HEN | | tery : 
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tery, if the Defendant in this caſe, doth Alledge and 
Prove, that the Plaintiff (before this Sute was inſtituted ) 
had knowledge, or at leaſt a probable foreſight of this 
crime Committed, and Libelled, and yet notwithſtanding 
this, had afterward a carnal Commerce with the Defen- 
dant ; the Plaintiff in this caſe, ſhall not obtain a Sentence 
of Divorce : Becauſe in this, the Plaintiff may be ſaid to 
have remitted, and pardoned the crime objected. Now 
a probable knowledge in this caſe, may be faid to be, if 
the Husband ſuſpefting his Wife of Adultery, doth-accuſe 
her of it, and ſhe confeſſeth it when Taxed therewith ; Qr 
if thoſe Witneſſes, whom the Husband produceth. in a 
Court of controverſie, to prove this Adultery objected, 
did ſignifie to the Husband before the Sute was begun, 
that they could depoſe or teſtifie this Adultery, having 
ſeen and known the ſame to be committed : Or if the Hus- 
band took his Wife in the very Act of Adultery: In theſe 
caſes, if the Husband hath carnal knowledge of his Wife 
afterwards ; he doth ſeem to remit the Injury, and there- 
fore ought not to be Separated from his Wife. Therefore 
in this caſe, let the Husband forbear to lye with his Wife, 
( if he intends to be Divorced from her ) although he doth 
not immediately put her put of his houſe. 

6. Proof being made that (after the Marriage is Con- 
tracted, or ſince the Marriage was Solemnized, and that 
the Wife went from her Husband, or the Husband from 
his Wife, ) the Husband,. or the Wife have commitred 
Adultery, it is ſufficient ro hinder a Reſticution in a Ma- 
trimonial Cauſe : Yet in this caſe, if the Plaintiff doth re- 
ply, and prove a compenſation or knowledge, a pardon 
or a remiſſion of the crime as above; he ſhall obtain the 
Reſtitution as defired. The Cauſes alſo which are men- 
tioned in the firſt number of the foregoing Seft. may be 


* propounded to hinder this Reſtitution ; being ſuch as ren- 


der the Marriage ( already Contracted ) Null. 


CHAP. 
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CHAP. II. 


mrumacis Of Contempts F againſt the Eccleſiaſtical Laws, and 
C 
_ fit, & park Magiſtrates. The order of puniſhing them. 


dicatur contu- 


max quot mo- 
dis committi= 
tur, qualiter SECT. 

ontra conthu- | 
pena proce= - IT. The manner of deſiring a Decree, in a matter of Contempr, 
datur, que pe- committed in a-Matrimonial Cauſe. 


ne contuma- 2, The manner of Alledging a Contempt in other Cauſes. 
—— - 3. The manner of Proms m a Cauſe of Contempt. 
fligende, ple= © 4- The manner of Giving and Exhibiting Articles in @ Cauſe 
mus reperias of Contempt. 

apud Alciat. im 5, The manner of Proceeding in theſe Cauſes, where the De- 


prax: 4 fol 86, fendamt doth confeſs the Contempt. 
m Ca Hoſt 6. The manner of Proceeding in this Cauſe if the Defendant 
enf. t. ſi quis doth deny the Articles. 


Jus dic. in ſum. 
'R.1.de contum. 


Ummins diſ- HE Proftor who defireth a Decree, and a Citation 
put. 6. n. 3. to be decreed in a Cauſe of Contempt, ought to 


the Woman that ſhe ſhould not (whilſt the Sute depends) 
obedienria. * Contract any other Marriage ; and that if in caſe, the 
| * ſhould have Contracted any, that ſhe ſhould not procure 
* the ſame to be Solemnized 1n the face of the Church, un- 

* der penalty of the contempt of the Law, and that theſe 

* Letters Inhibitory, were duly executed upon the faid M. 

* according to the form, force ahd etteCt of the ſame. And 

* that notwithſ:anding theſe your Letters Inhibitory, and the 

©Execution of the ſame, the ſaid. M. (in contempt of the 

* Law, andof your jurifdiftion) bath Contratted a certain 

| © Pre- 
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© pretended Marriage with one O. and hath procured the 


* ſame to be Solemnized in the face of the Church. Where- 
* fore I defire that the faid Party may be cited to appear 
* upon ſome competent day, ro be by you alſligned, to 
* anſwer perſonally to Certain Articles, concerning this con- 
* tempt towards you,and your juriſdiction. Then the Judge 
doth decree the ſaid Party to be called to anſiver perſo- 
nally againſt ſuch a day as is deſired. 

2. In other caſes, the Schedule for a contempt, is to 
be drawn and read ( as above ) by an Advocate, in theſe 
words : © Reverend Judge; from this Court were taken 


_ © certain Letters Ciratory,at the inſtance of one N. againit 


© M. to anſwer rhe ſaid N. in aCauſe of Defamation, or the 
© like : And that theſe Letters Citatory were Sealed with 
* the Seal of your Court, and in order to thc Execution of 
* the ſame, they were delivered to one L. your Mandatory, 
* lawfully conltituted in this behalf. And that your faid 
* Mandatary , did execute this Mandate upon the faid M. 
* and that the ſaid A. violently ſhatched this Mandate out 
* of the hands of your ſaid Mandatary,(in contempt of your 
* Court and Juriſdiction) and tore the ſame: And likewiſe 
* atthat time, and by reaſon of the Execnution of this Man- 
* date, he not only uttered reviling words againſt the faid 
* Mandatary, bur alſo beat and ſmore him with a ſtaff, (or 
* ſome ſuch like thing, according as the matter was: Al- 
* ways adding) that this was done by reafon of the Execu- 
© tion of the Mandate of the Judge, and in contempt of the 
* Eccleſiaſtical Law, and its Juridiftion; ( leſt it ſhould be 


| © pretended, that this buſineſs doth belong to the common 


© Law)and Ido deſire(as abovc inthe foregoing number; and 
the Judge ought alſo to decree as was ſpoken there. ) 

3. Againſt the day of the return of the Citation, the 
Proctor promoting this matter of Contempt, muſt teke 
care to draw up into Articles, the Cauſes of thiscontempr, 
in the name of the Judge, by way of ObjeCtions. ( wiz. ) 


In he Name of God Amen. We N. official, &c. (here 
recite the ſtyle of the Judge, who adminiſters theſe 
Interrogatorie) do give and adminiſter to you M. all and 
fmgular theſe Articles, or Imterrogatories (which concern 6 


contempt 
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contempt offered to us, and to our Furiſdiftion ) of our 
mere Office,or at the promotion of O. (if the Judge has no 
mind to-proceed of his mere Office) to each,and every 
art of which Articles, we will, and require you the ſaid 
to make a true, a plain, a full, and a faithful an- 
ſaver , (upon your corporal Oath) and we do Objett 
and Article, joyntly and ſeverally as follows, VC. 


4. If the Judge intends to proceed of his mere Office, 


he ſhall aſſign ſome Prottor of his Court, as a neceſſary 
Promoter of his Office, who muſt ſay, *I take upon me the 
© burthen of Promoter of the Office of the Judge, and Ido 
* give arid adminiſter Articles, and deſire that it may be 
© proceeded ſummarily and plainly. Which the Judge de- 
crees. And then the principal Party is to be produced 
upon theſe Articles, if he be preſent in Court. But if the 
Office of the Judge, is promoted by a voluntary Promo- 
eter, or his Proctor (who muſt Exhibit his Proxy for the 
faid Promoter ) he muſt ſay, I give Articles, and upon 
theſe Articles, I produce the principal Party, here preſent 
in Court, whom the Judge muſt ſwear to make a faithful 
anſwer, to the ſaid Articles, againſt the next Court, and 
admoniſh the faid Party, to appear at the next Court to 
acknowledge his Anſwer ; this acknowledgment is wont 
to be made in the preſence of the Proctor of the Party 
who promotes the Office. And obſerve that in theſe mat. 
ters of contempt, whether moved of the mere Office, or 
by a Promoter, it is not lawful for any Proctor to appear 
for the Contemner, nor for any Advocate to plead in his 
behalf, until the ſaid Defendant has given his anſwer : Nor 
then neither, until the Judge his leave be firſt asked and 
obtained ; nor ſhall the Defendant have a Copy of the 
aforeſaid Articles, before he be examined upon them. Yet 
here it is to be noted, that although it was faid above, 
that if the voluntary Promoter of the Office, be not pre- 
ſent in Court to give in the Articles ; his Proctor having 
Exhibited his Proxy for him , may give in thoſe Articles : 
Yer Mr. Clarke doubts very much, whether or no in this 
caſe,where the Office is voluntarily promoted, or whether 
or no, ina Cauſe of CorreCtion, originally moyed at the 
inſtance 


= 
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inſtance of any one, a voluntary Promoter can conſtitute 
a Proctor, before Sute is conteſted? Becauſe a voluntary 
Promoter, although he have ſufficient Intereſt to promote, 
and in this caſe to implore the Office of the Judge, thar 
a crime may be puniſhed, being alſo of publick concern 


' yet quare, Whether or no this promoter can conſtitute 


a Proctor to carry on theSute, before the Sute is Conteſted, 

and whether or no the Acts and things done by ſuch a Pro- 

Cor, are of any force? Mr Clarke thinks they are of no 

effett; and he is induced to believe ſo, becauſe that 

above five years ago, he very erroneouſly gave in Ar- 

ticles in the Name, and by vertne of a Proxy, from the 

Promoter of the Office ; and at his Petition, Sate was 

conteſted by the Proctor of the Adverſe Party : Which be- 

ing done, he began to doubt with himſelf, whether or no 

theſe things thus done by him, as Proctor of the faid Pro- 

moter, were of any effect. Therefore he conſulted two 

Advocates (who were feed in the Cauſe, ) upon this que- 

ſtion; who making ſome doubt herein, deliberated upon 

it for a day or two; and then returned him anſwer, that 

all things ſo done by him as Proctor of this Prometer, be- * yore ca- 
fore the Sute was conteſted were void. * Whereupon in dem eſſe vide» 
purſuance of their counſel and advice, he ſubdufted and tur Analogie 
deſired thar all things done in Court by him, as Proctor rr Pte” 
of the ſaid Promoter, might be accounted as ſubdudted : —_ nk 
And he offered himſelf ready to pay all ſuch charges as rorem Ss 
were due, and ſhould be Taxed by the Judge, by reaſon of sea fie certe 
this Nullicy ; which SubduCtion, the Proctor of the Adver- P79curator 4 
ſary accepting Mr. Clarkes Clyent was condemned in —_—_—_— rg 
charges, which the Judge Taxed to forty Shillings ; which —_—_—— 
were alſo paid down by Mr. Clarke. And then the volun- ratere ad litis 
tary Promoter appearing perſonally in Court, he gave in «nte conteſta- 
the Articles, already Exhibited in preſence of the Pro. #9 (5:55, 
Ctor of the Defendant, and deſired that an anſwer mighe go" een 
be given to the ſame. And then Sute being conteſted, prax. fol. 53. 
the faid voluntary promoter, conitituted and appointed Se#. quando 
Mr. Clarke for his Proftor : And afterwards he obtained ©9#74 procure- 
Sentence in the tame Caule, with charges, and a publick {77 pom 
Penance was injoyned the Defendant, o—_ 


5. If the Defendant confeileth the contempr objected, — — 
then 


a. 
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then the Proctor of the Party promoting the Ofhice, ( an 
acknowledgement being made of the antivers of the prin- 
cipal party) muſt firſt accept theſe anſwers, fo far as 
they make on his part, and on behalf of the Office of the 
Judge, and muit alledge, thar the intention of the Judge, . 
and of the Party promoting the Office, ( mentioned in the 
Articles of cantempt, ) is ſufficiently founded upon the 
anſwers of the Detendant, referring himſelf to thoſe Ar- 
ticles, Anſwers, and to the Laws: Wherefore he muſt 
deſire, that the faid Party may be 4g ann for a Con- 
temner, and that Penance may be enjoyned him , that 
alſo he may be condemned in charges , and that right 
and juſtice may be done : From which Petition, the De- 
fendant diſſents, and denys the matters alledged by the 
promoter. Then the Judge afligns to hear his pleaſure, 
upon this Petition, and to hear his final Decree upon the 
next Court day; or the Judge may if he will, upon that ” 
ſame gay, in which the Defendant acknowledged his An- 
ſwers, if the intention of the Office is ſufhciently founded 
thereby ( the aforefaid Petition being made by the pro- 
moter of the Office) pronounce him a Contemner, and 
enjoyn him Penance, and condemn him in charges... For : 
oblerve as above, that by the-Cuitom and Starutes of this 
Court; theſe Cauſes are Summary Cauſes, ( at leaſt they 
are uſirally ſummarily proceeded ) and a contrary de- 
fence is ſeldom admitted againſt the Conffſion or Proofs, 
which make for the intention -of the Judge or his Office, 
( althongh the Party confefling would perhaps qualifie or 
exteouate that Conteſſion )- ror is the Defendant permit- 
red to except againſt the Witneſſes that are examined on 
behalf of the Office, in oxder to make his Penance the 
more eaſie. 

6. If the Defendant doth deny the Articles of Contempr, 
the Prottor of the Party promoting the Office, ( whether 
he be voluntary or neceffary ) may detire a Term to be 
aſſigned him, to convince the- Defendant ; which Term ſo 
aſſigned, is inſtead -of the Term Probatory : And proof 
being made, they muſt proceed in all things, as in a Sum- 
mary Cauſe. ' And obferve as above, that theſe Cau- 
{es are ſaid to be favourable Canſes, and there is not ſo 
full 
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fall and direct proof required in theſe, as in other Cauſes. 
For ſometimes there is no further proof required, than the 
ſole Oath of the Mandatary, at leaſt if he be a publick 
Mandatary, and one who is of honeſt account, eſpecially 
if any other circumſtances or preſumptions occur. And 
if the contempt is proved, the Party promoting the Office, 
muſt deſire a Term to be aſſigned, wherein the matter 
may be diſcuſſed, and the final Decree may be heard. 
Then the Judge ( concluſion being made in the Cauſe, 
as in other ſummary Cauſes ) may pronounce Sentence 
againſt the Contemner , to the effect above ſpecified , 
or he may by his Interlocutory Decree, pronounce as 
above. 


CHAP. 


The Prattice of the 


CH AP: IIL 


The manner and order of an Executor or Adminiſtrator 
making, their Accounts: When called thereto. 


SECT. 


1. Of the. Oath of the Party' Accounting upom thoſe Sums 
which 'are under forty Shillings. 

2. The peneral Oath of the Party Accounting upon all the 
Sams contained in the Account. 


3- In what caſe a Party who is called to give an Account, ' 


or to Exhibit an Inventory , is not bouns to appear per- 
ſonally, but may appear by his Prottor, to objett that 
the Party cglling him to an Account, has no Intereſt. 


4. What perſons are ſaid to bave Intereſt to call the Exe- 


cutors or Adminiſtrators , to Exhibit Inventories , and 
F-ge Accounts. Ks dow, 
. The manner 0 mo the Intereſs of a Creator, if it 

5 deer eff of @ Cre 

6. Of other perſons that have Intereſt to call the Executors 

or Admmiſtrators to an Inventory, and an Account. 

7. The Party who is called to give. an Account, whether of 
the Office of the Fudge, or at the inſtance of a Party, 
ought to appeat perſonally. 


8: The Executors or Adminiſtrators may call the next of kin- | 


dred to the Deceaſed, to ſee an Account given, and the 
Letters of Quietus eſt, or Acquittance gramted, wpon the 
\ full Adminiſtration. 
9. The manner of juſtifying and provint an Account by 
Witneſſes. | | | 
T0. The form of drawing an Account, ( whether of the Of- 
fice of the Fudge, or at the inſtance of @ Party) in a 
Court of Controverſie. | 
It. The manner and form of alledging the inſufficiency of the 
Goods in a Court of Controverjge. 
12. The Party Accounting, in order 10 prove the Eſtate and 
: Ability 
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Ability of the Deceaſed ; onght to Exhibit an Inventory of 
the Deceaſeds Goods, -in a Court of Controverſte. 

13. The manner of objeting agamſt an Account. 

I4. The benefit of drawing , and judicially exhibiting an 
Inventory. *F 

IF. In what caſe, the Party Accounting, or his Proftor, may 
decline the Fudge of the Prerogatrue Court, and except 
that he 1s no competent Fudge. | ns 

16. The manner of alledging and proving the Turiſdidt;on of 

' the Prerogativve Court, | 

17. The manner of Adminiſtring an Oath to the Party Ac- 
—_ upon the leſſer. Sums, by wertue of @ Commiſſicn 
granted to remote parts. 


F an Executor or an Adminiſtrator is called to give an 
.. @ account, at the inſtance of any perſon having Intereſt 
in that behalf; or if it is; Sued in a Cauſe of Legacy, and 
the Defendant in that caſe, doth alledge the inſufficiency 
of the. Goods; if the Eyecutor or Adminiſtrator hath dif- 
 *# burſed ſeveral Sums of Mony, which are under forty, Shil- phe 
 .lings; theſe Sums are to be allowed upon the | Oath of Liad. de reſts 
the Party Accounting; on this manner © N. hath appeared menezs. c. ſtar 
* perfonally,and without any intention of revoking his Pro- 7##7.Sef. In- 
* (tor, hath made Oath, that he hath disburſed all and fin- 1," 077 
© gular thoſe leſſer Sums, mentioned in the. Account, not rarconem. Job. 
n * exceeding the Sum of forty Shillings ; wherefore he hath Achon. in gloſs 
* deſired that. theſe Sums might be allowed, and that right 7:43. ade, 
| © and juſtice may be adminiſtred and done him. Then the "**774te de. 
* Judge (adminiſtring an, Oath to the Party Accounting, mmm of: 
npon the truth of this. Allegation, (viz. that he hath di: payte B. | 
burſed theſe lefſer Sums, and this Oath being taken by the Se#. 20... #: 
ſaid Party Accounting ) he muſt ſay, * We allow. to the verb. premis. 
* faid N. the Party Accounting, all thoſe lefier Sums; not 
© exceeding the Sum of forry Shillings, ſo as he be not de- 
* rected of deceit, or a fraudulent diviſion. For ſometimes 
the Party Accounting, knowing thar all rheſe lefſer Sums; 
are wont to be allowed upon his ſole Oath, is wont to di- 
vide the greater Sums into lefſer, and particular Sums, 
And the aforeſaid Oath being taken and admitred,. and the 
1 Dectez of the Judge, intervening likewiſe, it makes, fol 
| T Proc 


The Pratlice of the PART.VI. 


proof as to theſe Jetier Sums, ( fo-as thofe charges may 
be avoided, which the Party might otherways be pur to, 
in the proof of payment, by Witneſſes, ) ſeeing it is pre- 
ſimed, that no Man w:1l cake a talle Oath. 

2. If in theſe caſes about giving Accounts,. any one 
baving Intereſt to call an Ex-cutor or an Admunilitrator to 
an Account, (to wit the Scn of the Deceaſed, a Legatory, 
a Creditor, and others, as afterward } do call the Execu- 
tor or Adminiſtrator to exhibit a true, a full, and a per- 
fett Inventory of thoſ2 Goods of the Deceaſed, which | 
have come to his hands, and to,give a true Account upon | 
his Adminiſtration of the faid Goods, he onght to exhibit | 
the faid Inventory, and make the faid Account perſonally ; 
and ( if the Adverſe Party requeſt it of him) he ought to | 
take his Oath of the truth of the ſame, notwithſtanding : 
that pzrhaps an Inventory was already -exhibited, at the 
inſtance of the mere Qftice of the Jadge, and in the ab- 
ſence of the Party, and- that an 'Account were given by 
vertu2 of the Oath of the Party or his Proctor. . And ob- 
ſerve, that this Inventory 1s- not to be exhibited under the 
Proteſtation of adding to the fame ( as is uſual in Inven- 
taries that are exhibited by the Proctors in common form, 
and notat the inſtance of a Party ) but ſimply anddireQtly, 
for a full, a true, and a perfeCt Inventory of all and fin- 
gular the Goods of the Deceaſed, which have come to the 
hands of the ſaid Party Accounting, fince the Death of the 
Deceaſed. Therefore let the Parties Exhibiting theſe In- 
ventories, and making theſe Accounts, take heed how 
they exhibit any Inventories which are falſe or untrue; 
and how they give an Account upon their Oaths. For if 
the matter is made otherways manifeſt and apparent, they 
not only commit Perjury, but may be proceeded againif, 
by the Eccleſiaſtical Judge, ,in a Cauſe of Perjury : And 
the Judge may puniſh them according to the Canons of 
the Church , if they are convict of any omiſſion of the | 
Goods, or not explaining any of the Sums, mentioned in | 
the Account, And although it is faid afterwards, that it 
is lawful for the Adverſe Party, to reprove or object a- 
gainſt this Inventory and Account, yet it may be enquired, 
whether or no, the Adverſe Patty, who celirs this Exhi- 
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bition of the Inventory and Account, -and the Oath of the 
Party Accounting, upon the truth of the ſame, may atfter- 
ward ( vis.) when the Party Accounting, doth rake the 
Oath, upon the truth thereof (at his Petition) be admitted 
to object againſt this Inventory and Account : Becauſe it 
ſhould ſeem that this Objection ought to be propounded, 
before the aforeſaid Oath is taken by the Party Account- 
ing. For guere, whether or no, this Oath be a deciding 
the Sute, or it is a neceflary Oath, as in other Cauſes, 
where the Plaintiff produceth the Defendant, upon the 
Poſitions of the Libel. 

3. And although it was even now ſaid, that the Execu- 
tor or Adminiſtrator being cited; to give an Account, or 
to exhibit an Inventory, whether ex officio, or at the in- 
itance of a Party, ought perſonally to appear, and do all 
the premiſes above ſpecified : Yet if in caſe, by the Origi- 
nal Citatory Mandate, it doth not appear that the Party 
at whole inſtance he is Cited, hath Intereſt to Inſtiture 
this Cauſe, the Defendant may appear by his Proctor, to 
the etfect and form following. When the Proctor of the 
Plaintiff ( having exhibited” the aforeſaid Citatory Man- 
date) hath accuſed the Contempt of the Defendant, who 
was cited to appear perſonally, to give an Account,” or 
exhibit an Inventory ; the Proctor of the Defendant may 
appear, and exhibit his Proxy in writing, for the atorefaid 
Defendant, and make his part for the ſame : And alledge 
that his Client is not obliged, nor compelled by Law, to 
exhibit an Inventary, and to give an Account, nor to fatis- 
fie the contents of the aforeſaid Mandate, brought into 
Court at the inſtance of N. the Plaintiff, in as much as 
the ſaid N. has no Intereſt in this Cauſe ; at leaſt; in as 
much as it doth not appear that he has Intcreſt in the 
Cauſe. If the Plaintiff doth alledge his Intereſt to be ſuch 
as is approved by Law in theſe cafes, and doth prove the 
ſame, either by the anſivers of the Proctor or the Party, 
or by Witneſles, the Defendant is not only obliged to ta- 
tisfhe the contents of the ſaid Mandate, but is alſo to- be 
conderaned in charges, which the Plaintiff has been ar; 
in the Proof of this his Intereſt: And if on the contrary; 
the Plaintiff makes defaule in the proof of his Intereſt, 
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the Defendant is to be difmiſt with charges. But admit 
that the Intereſt of the Plainriff is ſuch, whereof the De- 
fendant had no knowledze, art leaſt, a probable knowledge | 
(to wit, becauſe the Plaintilf doth pretend himſelfa Cre- | 
ditor ) until the ſame be proved; or if the Defendant, | 
(to ſoon as he has proved this Intereſt”) doth not pro- 
pound any contrary or exceptire matter, againit the Wit- 
. neſſes of the Plaintiff, or ro fruſtrate his intention, as to 
this Intereſt; then the Defendant ( ſeeing - he had juſt | 
cauſe of queſtioning ſuch his Intereſt ) is excuſed- from | 
charges. But it is otherwiſe, if he propounds and makes 
default in proof of what he propounds. Yer the Proctors | 
of the Plaintifi, are to be admoniſhed in theſe caſes of ex- ' 
hibiting. Inventaries, and giving Accounts;that (if inman- : 
ner aforeſaid, the Intereſt of their.-Ciients, are denyed, | 
ſo as the Plaintiffs are compelled to prove the ſame ) they 
take care, to get the Certificate of the Citation ( which 
was taken forth, to call the Party to an Inventory artan 
Account) continued from one Court day unto another, 
ursil the Intereſt of the Plaintiff be proved;which being pro- 
ved, they may cauſe the Defendant to be Excommunicate, 
if he doth not fatishe the Contents of the {aid Mandate. 
For the Executor or Adminiſtrator being called to exhibit 
an Inventory, and give an Account, ought to give the 
ſame perſonally upon | is Oath. Therefore if the Certifi- 
cate of the ſaid Citatio 1 1s diſcontinued, the Defendant 
cannot be Excommunicate, though he doth not fatisfie the 
Contents of the ſaid Mandate. 

4. If a Legatary doth requeſt an Executor to pay him |} 
his Legacy, left him by the Will ; and che Executor (pre- | 
tending that he has not Goods in his hands, which are ſuf- # 
ficient to pay this Legacy, doth refuſe to pay the ſame : | 
This Legatary may call the Executor to exhibit an Inven- 
tory, and give an Account ; that fo by inſpecting the ſame, 
the Legatary may be fatisfied of the ſafficiency, or inſuf- | 
ticiency of the Goods of the Teſtator, to pay this Legacy. 
The Legarary alſo may compel this Executor, to prove 
and juſtitie this Account by Witneſſes. And obſerve, that 
in this caſe, the Party deſiring 'an Account, is not to be | 
condemned in charges, if { the Account being exhibited, 
| and 
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and inſpected ) he doth renounce tue, Sure, or doutt NOT 
contend further, nor doth compel the PartyAccountirg, to 
prove and juſtifie his Account by Wirnettes. Bur if this Party 
who deſirgrh an Account, doth compel the Party Account- 
ing to juſtifie his Account by Witnel{-s,(and Publication be- 
ing made of thoſe Witnelles produced up»n the Account ) 
the faid Parry doth give Objections againſt this Account, 
and faileth in the Proof of them, he 15 to be condemned in 
charges, made by the Party Accounting. A'ifo the Lega- 
tary, to whom the reſidue of the Goods is letr, or any 
part of the reſidue, (thar fo it may appear to lum, which 
end what Portion of the Goods is due to him ) hath partt- 
cular Intereſt, to call the Exccutor to give an Account, 
The like Intereſt alſo, hath he to whom the Deceaſed was 
Indebted, that he may know, whether or no the Deceaſed 
had Goods ſufficient to pzy this Debr: And if the Defen- 
dant in this caſe, doth deny the Plaintiffs Intereſt, ard 
doth alledge, that he is not bound to ſatishe the Contents 
of the ſaid Citation, until this his Intereſt doth appear as 


. above, then the Plaintiff ought to alledze and prove this 


his Intereſt, before the Defendant can be compelled, to 
ſatisfie the Contents cf the faid Mandate. 

F. If che Party who is called to give an Account, or an 
Inventory, doth deny the Intereſt of a Creditor, x muſt 
be Alledged and Propounded on this manner tollowing. 
(Scil.) N. the Plaintiff or his Proftor, muſt Alledge ( a4 
omnem juris effettum ) that the Deceaſed {at the time of 


' his Death, and whilſt he Lived) was Indebrcd to the a- 


foreſaid N. in-fuch a Sum : If this Allegation is denyed by 
the Defendant, then it 1s to be Propounded joyntly and 
ſeverally, and right and juſtice, and the Admittance of 
this Allegation, is inſtantly to be requeſted ; which Alle- 
gation being admitted, in ſupply of the Proof, of rh? Con- 
tents of the ſaid Allegation, the Bond os Letters Obliga- 
tory taken-for the ſaid Debt, arc to be Exhibited (adding 
theſe words) that the matters contained in the ſime, are 
true, and were had and done, as is contained in the ſame. 
Then' this Allegation is to be admitted, and (if when theſe 
Letters are thus Exhibited ) the Defendant doth deny , 


tlat they are true, tae Witneſſes are to be produced, to 
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prove the Sealing and Delivery of this Bond ; or if the 
Debts alledged are due by Merchants Books, or other 
Tradeſmns Books, tnen the Book where that Debt al- 
ledged, is ſet down, ought to be Exhibited, andthe Party 
Exhibiting thc ſame, ought to alledge and prove, that, this 
is the ſame Book, in which the Mcrchant, (or be whoſe 
Book it was,) was wont to write down the Name of Perſons 
who were Indebted ro him : And this Proof is ſufficitnt to 
prove the Intereſt alledged. But admit this Interett of the 
Plaintitt, cannot be proved, neither by Letters Obligatory, 
nor by a Merchints Book, yet the Plaintift-may be admit- 
ted, to prove his Debt by Witnefles. And it 1s to be no- 
rzd, that in this caſe of proving the Intereſt of the Plain- 
cif (in order to ask an Inventory, and an Account) It is 
10t requiſite there ſhould be ſich exaCt and full Proof, as 
in other Cauſts, wherein it is principally ſued, in orderto 
obtain the whole Cauſe inſtituted, (to wit ) Tithes or a 
Legacy, for in tzeſe caſes of proving the Intereſt of the 
Plainritt, it is not ſied principally for the Debt Alledged, 
but the Premiſes are Alledged incidently, only to prove, 
that the Plaintiif hath Intereſt, ro call to an account. 
Therefore it is little inconvenience (nay it is rather an 
advantage) to the Executors, to meke an Inventory and 
give an account, as is ſpoken afterwards. Bur without 
all diſpute, thoſe Perſons ro whom the Deceaſed was In- 
debted, may be very much relieved in this caſe, becauſe 


by inſpecting the Account, and the Proofs upon the ſame, - 


it may appear evidently, whether the Executor or Admi- 
nittrator have filly Adminiſtred the Goods or not, which 
if they have fully Adminiſtred, it is to no purpoſe to com- 
menc?2 Sure for theſe Debts. So alſo Legataries do often 
torbear to Sue for their Legacies, when they find by the 
Account, that the Executors have fully Adminiſtred the 
Goods, in payment of the Debts of the Deceaſed. 

6. To the aforeſaid perſons, 'who arc ſaid to come in 
for their Intereſt, (to call Executors , &c. to account ) 
may be added others. ( Scl.) If any Legacy is left to a 
Minor, the Father, or next of Kindred to the Minor, ky 
the name of Curator ( being ſo appointed by the Jude, ) 
to the uſe and behoof of the ſaid Minor, may compel the 
Executor 
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Executor to Exhibit an Inventory, and give an account. 
Likewiſe the next of Kindred to the Deceaſed, ( at leaſt if 
they be poor) may call the Adminiitrator ( of any one, 
who dyes inteſtate ) to Exhibit an Inventory, and give an 
2ccount : That fo ſoon as it appears to the Judg, what re- 
mains of the Goods, ( the Debts being paid ) there may 
be a diſtribution made, of ſome part of the ſame, amongit 
the next of kin to the Deceaſcd, at the pleaſure of the 
Judg. Alſo if the Deceaſed in his laſt Will, hath not be- 
queathed the reſidue of his Gcods to any bouy, ror hath 
any way diſpoſed of the fame, (eithough the Deceaſed 
has appointed Executors of that Will, ard hath given the 
Executors, by reaſon of their care about the ſame, fome 
particular Legacy.) For in this caſe, theſe Executors are t Concludirur 
ſaid to be nude Executors, or Superviſors as it were ; and ©* __ 
the Judge may ( as well of his own mere office, as at the 70.0 rod 
inſtance of the poor Relations ) call this Execntor to give rereddere ra- 
an account, and compel him to make a Diſtribution of #onem, wruns 
the reſidue, to pious uſes, or amongtt the next of Kindred ab ordin.r1o 
to the Deceaſed. And thishas been anciently practiced. _ A 
ar. 6. Sett.20, 
7. In every Citation | for an Account, or to Exhibit an. 5. Porn 
Inventory, the Executor or Adminiſtrator , is wont to be 49 creditores 
called to appear perſorally, to give and Exhibit an Ao. D Layman 
count, yea though he be called at the inſtance of a Party pe herg 
therefore he 1s obliged to appear perſonally ; art leaſt it ve/comnrrantis 
hath been fo practiſed and obſerved, in the Prerogative officium re/pi= 
Court, time out of mind : Yet a Proftor may appear for ©. Compu- 
the Party Cited, to Alledge the Cauſes of the abſence of jm am fuo/er 
the ſaid Party, and the Cauſes why he is not” obliged to c— * 
give an account as above, at the third number ; and he e:wiem * 
may Alledge his Infirmity, his Age, or the like canfes, 7: preju- 
and that therefore he is not obliged to appear perſonally, © e5/. ſpe 
But as was faid before, if theſe Cauſes are not Alledged AY hs 
and Proved, the Parties called are obliged ro appear in 5 
perſon. The reaſon is, becauſe that in theſe Cauies, or al:qua. n. 45- 
caſes of giving accounts, the Oath of the Party Accounting = de ”, - 
i atutium. Sette 
s required upon the truth of the ſame. & pſequens 
8. Now although the Executors ard Adminiſtrators of "24 "OO 
T 4 the 
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the Deceaſ=d, have laid our all the p?rſonal Eſtate, which 
the Deceaſed lefr, ( at the time of his Death) in paying 
the Debts, - the Funerals, and other necellary charges, fo 
as there remain no Goods in their hands, Unadminiſtred : 
Yet the nexr of Kindred to the Deceaſed, as alſo the Le- 
gataries, and all otter perſons, to whom the Deceaſed 
was Indebted, may ſeverally, or in ſeveral Cauſes, com- 
p21 theſe Executors and Adminiſtrators to give an account, 
by m2ans whereof they may put them to infinite Charge. 
Therefore theſe Executors or Adminiſtrators, ſo ſoon as 
they are called by any of the aforeſaid perſons, to give an 
2Ccount, { to avoid theſe charges and vexations ) they . 
may call one or other, of the nigheſt of Kindred to the 
Deceaſed in ſpecial, and all others whoſoever in general, 
( who have or pretend to have any Right or Intereſt to 
the Goods of the Deceaſed,) to appear in ſich a day and 
place, ( if they think themſelves any way concerned) to 
ke a true and perfect Inventory, of the Goods of the ſaid 
Deceaſed Exhibited, and account made upon his full Ad. 
miniſtration of the faid Goods ; and alſo to ſee Witneſſes, 
Produced, Admitted and Sworn in due form of Law, (up. 
on the ſame) and their ſayings and depoſitions publiſhed ; 
and to proceed further in the ſame concern, (according 
as the Law, and the Nature of the Cauſe requires) even 
until the Definitive Sentence be Pronounced inclufively, 
with an Intimation, as above. And it muſt be proceeded 
in'this caſe, in-the preſence of the Parties appearing, if 
any do appear, and in penalty of the contempt, of 
thoſe who appear not ; and all things are to be done, in 
like manner as 1s ſpoke of the manner of beginning, proſe- 
cuting, and ending Sute. And obſerve, that this method 
of proceeding is very neceſlary-and uſeful, to the Execu- 
tors and Adminiſtrators, not only ( as is ſaid before ) to 
prevent diverſe and manifold Actions, which might be 
commencecd againſt them for Accounts, &c. but alſo leſt 
theſe Executors and: Adminiſtrators, ſhould be called to 
render and juſtifie :an Account, when their Witneſſes 
( who ſhould prove and depoſe the. payment of the Debts) 
are dead : Which Mr. Clarke ſays, he has often ſeen pra- 
Que, -- Likewiſe if this Executor: or Adminiſtrator, do 
A JR. BY | '- prove' 
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prove their Account, and do obtain the Sentence of the 
Judge, that they have wholly, and fully Adminiſtred the 
Goods of the Deceaſed, and that there remain no Goods 
in their hands, whichare Unadminiſtred, their Exccutors 
and Adminiſtrators when they dye, are freed from giving 
an account of the Goods of the firſt Deceaſed. For it is 
to be noted, that theſe ſecond Executors or Adminiſtrators, 
may be compelled to make an Account, in the Goods of 
the firſt Deceaſed, if his Executors or Adminiſtrators have 
not already made an Account, nor juſtified the. ſame. 
And in this caſe, theſe ſecond Executors or Adminiſtra- 
tors, arenot allowed to Swear as to the payment of thoſe 
leſſer Sums, as was ſpoke in the firſt number. For an Oath 
upon thoſe leſſer Sums, is not to be Adminiſtred to any, 
but to the Party, who disburſed chem : And therefore the 
faid Oath, is not to be granted to the ſecond Executors or 
Adminiſtrators, but only to the firit» Alſo the Proofs 
made, upon'an Account, (given at the'* inſtance of ſome 
one Party, . who hath Intereſt } make no full Proof againſt 
another, or a third perſon who hath Intereſt, at leaſt if 
he were not called as above in ſpecial, or in general. Pe- 
cauſe things done amongſt ſuch perſons, hurt not thoſe who 


are | abſent. And although it is faid above,that the Execu- + Vide notata 
tors or Adminiſtrators may call all and fingulax,&c. as well in may. adn. 
in ſpecial as in general, to ſee an Account given, &c. And Precedene. 


that cheſe Executors and Adminiſtrators, are freed from 
further giving Account, at the inſtance of any other per- 
ſons; yet this holds not where there are Minors who have 
Intereſt ; becauſe they ( when they come to full Age, 
are permitted to call theſe Execurors or Adminiſtrators, 
to give an Account, notwithſtanding the Premiſes ; be- 
cauſe theſe things thus done, do not any way prejudice 

the Minor. | 
9. If the Party accounting doth deſire Debts to be al- 
lowed him in his Account, it 1s requiſite that he prove two 
things; Firſt the truth of the Debt. Thar is,that the De- 
ceaſed in his Life time, and at the time of his Death, was 
Indebted to thoſe perſous mentioned in his Account. Se- 
condly, that the ſaid Party Accounting hath fully and 
faithfully paid this Debt, Likewiſe, if in the ſaid SO 
erc 
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there is required an allowance of any charges of ſite, ex- 
pendedin any Secular Court, for the recovery of the De- 
ceafeds Debts, or in Actions commenced againſt the Party 
Accounting, for any Debts, ſuppoſed to be owing by the 
Deceaſed : Or for any charges expended in an Ecclefiaſti- 
cal Court, in proving the Will in Common form, or in So- 
lemn form of Law, by Witneſſes, or in Actions for Lega- 
cies, when there are not Goods ſufficient in the Executors 
hands, to pay the fame : Or in a Cauſe of Temerary Admi- 
niſtration,againſt ſuch as do Temerarily Adminiſter the De- 
ceaſeds Goods, and hinder the Executor, fo as he cannot 
Adminiſter the fame. The Party Accounting in theſe caſes, 
ought to alledge and prove ſuch Actions to be commenced, 
and then ſpecifte particularly, and prove by Witneſſes, or 
by his own Oath, (if the Sums requeſted to be allowed, 
are leſſer Sums, not exceeding forty Shillings ) what char- 
ges he hath expended therein. And although it may be 
here Objected, that the Executor Inſtituced a juſt Cauſe 
in the Secular or the Eccleſiaſtical Courts, that ( ſeeing he 
got the victory in thoſe ſutes, and alſo his charges of ſite ) 
he ought not to have thoſe charges placed in his Account 
allowed him. To this it may be replyed, that oftentimes 
in theſe caſes, the Parties in ſute, although they do obtain 


a victory in the Cauſe, yet they have not their full, (nay + 


ſcarce half) their charges and disburſments allowed them. 


Therefore in theſe caſes, an honeſt and juſt Accountant, , 


ought to ſpecific the whole charges of ſute in his Account, 
and then he ought ro confeſs what Sum was allowed him, 
in the ſaid Actions; and then defire an allowance, for the 
reſidue of the charges. But it is to be noted, that in cer- 
cain caſes above ſpecified, (to wit) if the Executor ſhall 
be called to prove a Will byWitnefles, or to give an Ac- 
count, and the Plaintiff in theſe caſes, (Witneſſes being pro- 
duced upon the Will, and the Account 'being Exhibited) 
doth renounce the fute, or doth not further con- 
tend, the Executor ſhall not obtain full-charges : There- 
fore in the cafe even now mentioned, theſe charges are to 
be allowed to the Accountant. And although it is ſaid be- 
fore, that the Party Accounting, ought to prove, not on- 
ly the Debt, þntalſo the Payment of the ſame ; yet _ 
| 0 
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of our late Advocates are of opinion, that to prove the 
truth of the Debt, it is ſufhcient to exhibit the Letters Ob- 
lizatory, and the depoſition of one Witneſs, upon the Seal- 
ing and Delivery of the ſame: And alſo to prove the pay- 
ment of the ſame, the Depoſition or Oath of one credible 
Witneſs is ſufficient, ( vis. ) that ſuch a Debt, as 1s men- 
tioned in the Inventary is true, and that the fazd Witnelles 
received the fame, and then the Suppletory Oath of the 
Party in ſupply of the Proof. But as to the payment of 
Legacies mentioned in the Account, the Accountant ought 
to prove, that, ſuch Legacies as he requeſts, may be al- 
lowed, were left in the Deceaſeds Will : And the payment 
thereof, he may prove by two Witnelſles, or one at the leaſt 
( Sci.) the Legatary himſelf, and the Suppietory Oath of 
the principal Party. But to prove that there were ſuch 
Legacies left, if the Accountant do exhibit the Probate of 
the Will, Scaled with the Seal of the Judge, who proved 
the ſame ; And if the Proctor of the Plainriff, or the Plain- 
riff himſelf, do confeſs that that Will was proved, or tliar 
the Seal was put to that Probate by the Judge, who is na- 
med therein, this is accounted and admitred as fall and ſat- 
ficient Proof, and the Accountant in this caſe, is not obli- 
ged to prove { the Legacies left) by Witneſles. 

Io. In the Account, the Executor or Adminiſtrator, 
ought firſt to charge themſelves with the true value of the 
Goods of the Deceaſed, ſpecified in the Inventary ( for in 


the Inventaries, the Execiitors are wont to infert, all the 


Rights, Credits, Goods and Cattle of the Deceafed ) then 
they ought ro alledge and defire Allowances and Deau- 
Ctions to be made on this manner, ( v:z. ) Firſt, the Debts 
which the Deceaſed owed, are to be inſerted, and if they 
are paid, this Accountant ought fo to alledge. But if all 
the Debts are not paid, then he onght only to inſert ſuch 
as gre paid, and&then rhe Funeral charges, and all other 
ordinary charges whatſoever ; and alſothoſe charges which 
the Accountant hath neceſlarily expended, and 1s like to 
expend about proving the Deceaſeds Will, either in com- 
mon or ſolemn form of Law, or about ſich Actions as 
were commenced , cither by or again!t the Exe- 
Ccutor, by reafon of his Executorſhip, (to wit) for the 
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recovery of Debts or Goods of the Deceaſed. And at 
the end of this Account, muſt be ſet down the total Sum 
of the disburſements, or things to be allowed. That fo 
it may appear ( thoſe things being allowed and deducted, 
which onght by Law to be allowed and deducted ) which 
and what Sum remains in the Accountants hands un- 
adminiſtred. | 
11. If there doth not remain Goods ſufficient ( in the 
Executors hands) to pay the Legacies mentioned in the 
Libel; then the Executor or Adminiſtrator ( before the 
Cauſe is concluded) muſt alledge as follows. © N. (to wit, 
the Accountant or his Proctor ) ro all aftefts in the Law, 
doth alledge that before this Cauſe was begun, his Client 
had fully adminiſtred, all and ſingular the Goods of the 
Deceaſed, and that at preſent there remains not, neither 
did ( at the time of initituting this Cauſe ) remain any 
Goods of the Deceaſed, in the hands of his Client, which 
were ſufficient to pay the Legacy Libelled, and ſued for. 
This Allegation is to be propounded jointly and ſeverally, 
and Right and Juſtice is to be defired ; Which being ad- 
mitted, a Term Probatory is to be given. And ſeeing 
this Allegation is fo incertain and general, ſo as the Ex- 
aminer cannot examin Witneſſes upon the ſame, at leaſt 
ſo as to make a concluſive Proof of the intention of the 
Party Propounding ; therefore the Party Propounding this 
Allegation, ought to ſpecifie and declare the ſaid general 
Allegation, ( within the term given for the Proof of it ) on 
this manner. *N. in order to ſpecifie the Allegation of full 
Adminiſtration, already given in by him, and with an in- | 
tention to declare the ſame, doth exhibit a true, full and 
perfect Account upon his faid Adminiſtration, in the Goods 
of the Deceaſed. and ( ad omnem juris effeum, ) doth al- 
ledge, that all and ſingular the matters and things con- 
tained in this Account, are true, &c. in manner and form 
as is ſpecified in the ſaid Account: And this Allegation is 
alſo to be propounded joyntly and ſeverally, and is to be 
admitted as above, Which being ſo adnutted, the Party 
alledging, may eaſily, and without much charges ( at 
leaſt as to the Examination of the Witneſſes) produce his 
Witnelles, not upon the whole Account, but upon that 
. ; oh paſ- 
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particular Sum or Debt , which the Witnefles can de- 
poſe to. 

12. At the tenth number, it was ſaid, that the Execu- 
tor or Adminiſtrator , ought in his Account to charge 


himſelf with the true value of the Goods of the Deceaſed, 


mentioned in the Inventory already by him exhibited be- 
fore the Judge ( who proved the Will wherein the Legacy 
ſaed for, is given) Yetin a Court of controverſie, the 
Defendant ( to diſcharge himſelf, that is, to prove that he 
hath fully adminiſtred the Goods of the Deceaſed ) though 
he may have exhibited an Account, drawn in manner and 
form above ſpecified, yet is he bound to juſtifie or prove, 
what he hath charged himſelf with, in the faid Account, 
( wiz.) that ſuch Goods, and no more came to his hands. 
Therefore he may exhibit a true Copy of the Inventory of 
the Deceaſeds Goods, ( already exhibited by him, before 
the Judge, at the time of proving the Will ) alledging as 
follows. © N. in ſupply of the Proof, by bim givep in this 
* Cauſe,hath exhibited a true Copy of the Inventory of the 
© Deceaſeds Goods, and hath alledged that this Copy was 
* and is ſubſcribed, with the proper Hand writing of O. the 
* Regiſter of the ſaid Judge ; and that the ſaid Regiſter was, 
*and 1s an honeſt and lawful Notary publick, and that he 
*18 Regiſter and Keeper of the Regiſtry of the ſaid Judges, 
* andas ſuch, is commonly accounted, reputed and taken : 
* And that this Copy is faithtully extrafted out of the afore- 
* ſaid Regiſtry, and doth agree with the original Inventory, 
© remaining in the ſaid Regiſtry ; which ſaid original Inven- 
* tory, was exhibited in due time, before the ſaid Judge. 
And this ſame Allegation is to be propounded, joyptly and 
ſeverally, and is to be admitted as above. And ſeeing the 
Proctor of -the Adverſe Party, is better inſtructed, w 
and how to anſwerthan his Client : Therefore the Protto 
Alledging and Exhibiting, ought to ſivear, that he hath 
faithfully propounded this Allegation , and may deſire, 
that an aniwer may be given in Writing, ( by the Proctor 
of the Adverſe Party ) to this Allegarion and Inyentory, 
upon the Oath of the faid Proctor ; which Oath, the faid 
Proctor ought to take, as is requeſted. If the Proftor of 
the Adverſe Party, doth confeſs or believe, that theſe Ex- 
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hibits were ſubſcribed by the Regiſter, and that the faid 
Regiſteris an honeſt and lawful Notary publick, although 
perhaps he denies or doth not believe the other things con- 
tained in the faid Allegation ; yet the intention of the Par- 
ty Propounding the aforcfaid Allegation , is ſufficiently 
founded. For the other Contents are preſumed to be true, 
in reſpect of the credit, which ought to be given to the faid 
Regiſter. But if the ſaid Proctor being ſworn to make a 
faithful anſwer, doth deny that Allegation and Inventory 
aforeſaid, or doth upon his Oath , anſwer, that he doth 
not believe the ſaid Copy exhibited, to be ſubſcribed. by 
the Regiſter alledged, then this Subſcription, and the truth 
of this Allegation muſt be proved, either by ſearching the 
Records of the ſaid Regiſtry, or by Witnelles who were 
preſent at the time of Subſcribing the ſaid Copy of the In- 
ventory, and the Act upon the.Exhibition of the fame, and 
the collation or comparing of the fame, (made by the 
Regiſter,) with the Originals remaining in the Regiſtry. 
For it is to be noted, that if the Accomptant doth not 
prove by the Exhibition of the Inventory aforefaid, what 
and which Goods of the Deceaſed, cam? to his hands ( by 
reaſon of the Execution of the aforeſaid Will, ) he ought 
to prove by Witnefſes, which, what, and how many 
Goods of the Deceaſed came to his hands ; which thing is 
very hard to do. And in as much as he entred to the De- 
ceaſeds Eſtate, immediately upon proving the Will , or 
adminiſtring the Goods, it is preſumed that there came 
Goods of the Deceaſed, (ro the hands of the Executor ) 
which were ſufficient; or at leaſt, it is preſumed that he 
may make appear, whatGoodscame to his hands : Which 
preſumption is taken away, if an Inventory were Cxhibited 


@5 above. And if it appear by infpeCting the Inventory, 


that the Goods are not ſufficient, to pay all the Legacies, 
( thoſe things being allowed and deducted, which are by 
Law to be allowed and deducted, ) it lies npon the Plain- 
tiff, to prove that more or other Goods came to the hands 
of the Executor. 

13. Although the Accomptant is freed from proving the 
quantity and value of the Goods of the Deceated, by the 
ſole Exhibition of the Inyentory, in manner atorefaid ; yy 
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the Adverſary in a Cauſe of Legacy, or in any other Cauſe 
( where the benefit of Plen? adminiſtravit is alledged, may 
object againſt this Inventory and Account, ( wiz.) That 
there are ſeveral Goods, omitted out of the Inventory ; 
and that there are ſome other Goods, which are not ap- 
prized and valued according to their real value and price. 
And in theſe ObjeCtions, the Goods omitted are to be ſpe- 
Cified, and the true value, not only of thoſe Goods which 
are omitted, but alſo of any other Goods which are not 
prized according to their worth. 

I4. Though Goods are not apprized, nor Inventories 
made of thoſe Appriſements, according to the Eccleſiaſti- 
cal Laws, nor according to the form of the Statute of this 
Kingdom ; yet it hath been obſerved by the ſtyle of theſe. 
Courts ( time out of mind ) that if the Goods of the De- 
ceaſed were apprized by ſome honeſt perſons, ( who are 
Neighbours of the Deceaſed ) and are put into an Inven- 
tory, and afterward the ſaid Inventory is exhibited in due 
time, upon the Oath of the principal Party, in due time 


before the Judge who proves the Will, or grants the Ad- 


miniſtration ) that then it makes full Proof, in all Cauſes, 
and Courts, and the Party Exhibiting the ſame, is freed 
from proving the truth of the ſaid Inventory, ( to wit, that 
the Deceaſed had more Goods ) and it lyes upon the Le- 
gatary, or any other perſon, who pretends a right to the 
Deceaſeds Goods, to prove what Goods are omitted. 

I5. Upon what grounds or conſideration Mr. Clarke in- 
ſerts this here, I well know not; however, leſt I ſhould 
alter Mr. Clar#s intention, in placing it any where elſe, 
I ſhall inſert it, as it offers it ſelf, here amongſt theſe Ac- 
counts. If an Executor is called, (either of the Office of 
the Judge, or at the, inſtance of a Party ) to prove any 
Will, which is already proved before a Judge, ( in remote 
parts) in common form of Law ; or is called to accept 
or refuſe the Execution of the Will, and this Executor doth 
defer to prove this Will in common form of Law. Orif 
any one who is next of Kindred to the Deceaſed, or if the 
Reli&t of the Deceaſed, ( to whom the Adminiſtration of 
the Deceaſeds Goods might appertain if he dyed inteſtate) 
are Called to accept or refuſe the Adnyniltration of the 
Goods 
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Goods of the Deceaſed, or to ſhew cauſe why Adminiſtra- 


tion of the Goods of the ſaid Deceaſed, may not be gran«- 


red to ſuch an one ( Scil. to ſome of a more remote de. 
gree, or to ſome Creditor.) . Or if ſome Will is proved 
before a Judge in remote parts, in ſuch caſe,. where the 
Deceaſed ( as the Plaintiff pretends) had Goods ſufficient 
(out of the Diocets where he dyed) at the time of his 
Death, to found the Juriidiftion of the Prerogative Court 
of Canterbury, and the Executor is called to ſhew cauſe, 
why the Probation of this Will, ( being made before one 
who was no proper Judge, ) may not be revoked and de- 
Clared as null, and invalid. Likewife if an Adminiſtration 
of the Goods of any one Inteſtate, is granted befote an In. 
competent Judge in remote parts, (whereas the ſame 
ought to have been granted by the Judge of the Preroga- 
tive Court, as the Plaintiff pretends at leaſt.) And this Ad. 
miniſtrator is called to ſhew cauſe, why the ſaid Admini- 
ſtration may not be revoked and retracted, as being gran- 
ted by an Incompetent Judge : Or if he who obtains Let- 
ters of Adminiſtration (ſrom the Judge of the Prerogative 
Court } of any one Deceaſed, doth call another perſon, 
( who hath alſo obtained Adminiſtration of the ſaid De- 
ceaſeds Goods to be granted him by an inferior Judge } 
to anſwer certain Articles, touching a Temerary Admini- 
ſtration of the Goods of the Deceaſed, and in the like ca- 
ſes, whereof the Judge of the Prerogative Court takes cog- 
nizance : In all theſe caſes, if the Deceaſed (notwithſtand- 
ing what the Plaintilſl may pretend ) hath not ſufficient 
Goods to found the Juriſdiction of the Prerogative Court, 
a Proctor may appear for the Party Cited, under Prote- 
{tation of not conſenting to the Judge of the Prerogative 
Court, as a Competent Judge in this Cauſe, on his part, 
and may alledge as follows, ( viz.) that N. the Party Ci- 
ted, is not bound to appear, nor to ſatishe the Mandate, 
brought in againſt him, m as much as the Cognizance of 
this Cauſe, doth not appertain to this Court, ſeeing the 
Deceaſed dyed in ſuch a Pariſh of the Dioceſe of N. and 
that he had not in his Life time, nor at his Death, Goods 


ſufficient ( or none at all ) out of that Dioceſs, to found 


the Juriſdiftion of this Court; and then the Plaintiff ought 
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to alledge, and prove, as in the following number. . For it 
is not preſumed, that che Deceaſed had Goods. out of that 
Dioceſe where he dyed, and by the Common Law, every 
Will ought to. be proved, and every Adminiſtration ought 
to be granted before the Ordinary of the place ; the Defen- 
gant therefore in this caſe, hath the preſumption of rhe Law 
on his ſide : In this caſe therefore, it lies on the part of the 
Plaintiff to prove the JuritdiCtion of the Prerogative Court; 
And obſerve, that alchough it is ſaid; the Defendart may 
alledge that the Defendant had nor, at the time of his Death, 
Goods ſufficient out of the Dioceſe, tro dund . the Juriſ- 
diftion of - the Prerogative Court, &c. Yet it may nor be 
doubted, but that the Party who propounds this Allegati- 
on, ought to prove the ſame. Mr. Clarke believes it not ſafe, 


. (to avoid the queſtions in Law abour this matrer ) that the 


Defendant appearing in any of the aforeſaid caſes, under 
thoſe Proteſtations, do only ſay, that he is not bound to 
fatisfie the Contents of the faid Mandate, ſo introduced, 
unleſs the Juriſdiction of this Court and of its Judge, do 
appear. | 

16. And if in any of the aforeſaidicaſes, the Juriſdiction 
of the Prerogative Court is denyed, and declined; then the 
Proctor of the Plaintiff ought tb alledge and prove, thae 
the Deceaſed died,in ſuch a Dioceſe, or peculiar Juriſdicti- 
on, and that at the time of his Death, he had ſuch and 
ſuch Goods and Chatte!s out of that Dioceſe,amounting to 
ſach a ſum, in ſuch a Pariſh ; and that that Pariſh is wirh- 
in ſuacha Dioceſe, ( vis. in another Dioceſe, or Juriſdicti-. 
on, out of that Dioceſe where the Deceaſed died, and if 
the Defendant denies this, and the Plaintiff proves it, the 
Derendant is not only to be condemned in Charges.which 
are made,and tv be made about the proving the Juriſdicti- 
on, but alſo ( in preſence of his Proctor, ) the Adverſe 
Party may deſire, and the Judge may decree, according 
to the Contents of the aforeſaid Mandate brought into 
Court, that the Defendant ought to ſarisfie thar, which o- 
therwiſe ought to have been done, if the objection had not 


been proved againſt the Juriſdition of the Coure. Yet + 


it is to be noted, that ir is expedient for ghe Proctor; 
( who denies the Juriſdiction of the Prerogatzye Court ) 
V that 


A cs —__— ———————— —— 


The Pratlice of te — PART.VI. 


that he-*propound it” b:na fide, for otherwiſe , the 
Proctor ſo declining the Juriſdiction of the Prerogative 
Court, -is Guilty of Perjury : Seeing that when he is ad- 
mitted Proctor in the Arches he Swears that he will never 
do, nor procure. any thing to be done, againſt the Privi- 
ledges, and Jariſdiction of Chriſts Church in Canterbury. 
17. If any who is aged or infirm, or any other privi- 
ledged Perton is called to appear perſonally to give an aC- 
count ; his- Lawful Proftor upon that day ( againſt which 
he is cited to appear to give an account ) in order to ex- 
cuſe him from any contempt,” may alledge ſome of the a- 
forefaid cauſes, why he is not bound to appear to give an 
account - perſonally : And if his Adverſary doth not deny 
theſe Alledgments, a Commillion 1s to be granted to re- 
mote parts, in order to Swear the Accomptant, not only 


upon the whole account, but alſo upon every one of the Þ 


tefler ſums, under Forty Shillings,and a certainday and place, 
is to be appoinred for the difparch of this Commiſiton, and 
all things are to be diſpatched and done, 'in the preſence of 


the Adverſary or his Proctor, or in Penalty of their con- | 
tempt as in other Commiſſions of this nature: But if the F- 
Adverſe Party doth deny tho{ things a!ledged by the De- F 
fendant,in order to excuſe him from a perſonal appearance, # 
then thev are to be alledged and proved ; and being prov- 7 
ed, the Party denyirg thete alledgments, 1s to be condem- 3 


ned in Charges, ard a Commiſſion is to be granted, to 
the aforeſaid efrz&s. And if on the contrary, the Party al. 
ledging the ſame, doth make default in the proof thereof, 
then theDefengdant is not only to be condemned 1n Charges, 


bur is alfo ro -be Excommunicarte, for not fatisfying the : 


Contents of the Mandate, brought into Conrr. Therefore 


let the Proftor of the Plaintiff, rake care in this caſe, that | 


the Certificate of the aforeſaid Mandate, brought in as be- 
fore, be continued until the next Court day ; after the day 


aſſigned for the proof of thoſe alledgments made by the : 


Def=rdant ; for if the Certificate is diſcontinued, and the 


Defendant gives not an account, he cannot be Excommu- # 


nicate. Obſerve alfo that 1n the Aft of Court, at the time 
of granting the {aid Commiſion, the Proctor of the Ad- 


verfary is to be admoniſhed ro be preſent, at the time of | 
| ditpatching 
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diſpatching the Commiſlion, if he thinks himſelf interefſed, 
and that if neither he nor his Chent are fo prefenr,all things 
are valid, as done in peralty of their contempt. Laſtly, 
obſerve, that the proceeding upon this Commitlion, being 
tranſmitted, and the Party being Sworn as to the Truth of 
the Account, as well in general, as in ſpecial, upon the 
particular lefſer ſums ; if it do appear to rhe Judge who 
grants this Commillion, that all things. wete done in due 
order, and that the aforefaid leſſer ſums were nor fraudu- 
lently, or deceirtully divided ; then at the Peticion of the 
Proctor of the ſaid Accomprant, all theſe lel:er ſums are 
to be allowed, though this is not :practiſed in theſe days, 
( char is, the Commillion being tranſmitted, the Petition 
for an allowance of thoſe lelier ſums } for che Commuſli- 


} oners have not power to allow the Party theſe letter fums, 


but only to Adminiſter the Accomptane his Oath, upon 
the ſame : But it 1s conventent to conſult the Advocates, 
whether or no it be convenient fo to practice : ( Scil. ) the 
proceeding upon the Oath of the Accomptant being tranf- 


. mitted back to the Judge, whether or no the Proctor ought 


to deſire the leſſer ſims to be allowed, or whether or no 
they are not allowed, by taking the aforefaid Oath, wirh- 
out the Judge his Decree 
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ard recovering them. 


+ 7 he 9b 


I. A Legatary may ſue in « Cauſe of Legacy, againſt an 
Adminiſtrator of the Deceaſeds Goods, though no Will be 

roved. 

2. All the Executors are to be called, in a Cauſe of ſubſtratti- 
on of a Legacy. 

3- Of a neceſſary Allegation, to be propounded by the Executer, 
to avoid his being condemned in the Legacy, if no Goods 
of the Deceaſeds remain in bis hands, beſides Bonds 
Bills, &c. 


and alledged, after Sentence is pronouced. 


the Teſt ators Goods are not ſufficient to pay the whole Lt- 
gactes, 
. The manner of offering a Legacy. 


DS | 


a Legacy. 

9. The Legatary ( although the Executcr doth offer the real 
value of the Legacies, as well before the Sute is begun as 
alſo in Court ) may refuſe this oblation or offer without | 
damage. 


Sometimes 


. Of a particular, ſpecial, and werbal Oblation or offering of || 


; 10. A third Perſon may come in, in this Cauſe. ; 


. 


Of LEGACTES. The whole order of ſuing for | 


4- The benefit of Plene Adminiſtravit, may be pronounced 


5. The Petition of the Executor, that the Legatary may give | 
Bond to bear him harmleſs, upon the receipt of his Le- | 


gacy. 
6. Of the equal diviſion of the Goods among the Legataries, if | 
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Ometimes the Son, or next of Kindrcd to the Deceaſed, 
knowing that the Deceaſed hath given many Legacies 
by his Will, to avoid the payment of tazem, by ſuppreſſing 
the Will, procures an Adminiſtration of the Deceaſeds 
Goods, as though he died Intelſtate ; by vertue whercof, 
he Adminiſters the Deceaſeds Goods : But the Legatary in 
this caſe, may ſue the Adminiſtrator in a Caule of Legacy, 
alledging that the Deceaſed made his Will, and appointed 
the ſaid Adminiſtrator his Execator if it be ſo ; if nor, then 
this clauſe is to be omitted : Tor it is ſufficient to prove that 
the Teſtator gave ſuch a Legacy ; and that the Defendant 
got an Adminiſtration of the Deceaſeds Goods, granted to 
him ; by vertue whereof, he inveſted himſeif in the Goods 
of rhe Deceaſed. Theſe things being proved,though the Will 
were never exhibited, nor proved before any Judge in com- 
mon form, yet the Defendant is to be condemned in the 
Legacy and in Charges, as in other ordinary Cauſes of ſub- 
ſtraftion of Legacies. Mr. Clarke fays he has known this 
Cauſe of Legacy, Inſtituted, ( Thirty Years ago ) a- 
gainſt the Temerary Adminiſtrator of the Goods of the 
Deceaſed, and the Plaintiff hath ob: ained his Cauſe, where 
he proved that the Legacy was teft, and that the Defen- 
dant did Adminiſter the Deceaſeds Goods. But conſult 
the Learned in this cafe, and obſerve that a Temerary Ad- 
miniſtrator, 1s he who on his own Authority irtermedles 
with the Deceaſeds Goods without the Authority of the 
Judge. - 

2. If the Teſtator doth appoint many Executors, and 
they all do prove the Will, and the Legatary doth cite, or 
ſue only one of them in a Cauſe of Legacy, thar Executor, 
atthough to Purge his Contumacy, he ought to appear ; 
yet upon the day of his appzarance, he may alledge, thar 
the Deceaſed appointed many Executors, and that they all 
proved the Will, and took upon them the Execution of the 
ſame, and that they are all of them alive, and that there- 
fore, he is not obliged to anſwer in this Cauſe, nor to un- 
dertake the Sure, unleſs all the other Executors. be alſo 
called : But this Allegation is to be propounded, before the 
Ste be conteſted, otherwiſe it cannot be admitted : Be- 
cauſe the Defendant by conteſting the Sute, doth take the 
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- Site upon him, and doth renounce the benefit of Excepti- 
on. Burt admit the Teſtator hath appointed three or more 
: Exccutors, and that they all do prove the Will, and take 
| vpon them the Execution thereof, and two of them die: 
Yetthe Legatory cannot Sue the Executors, or Adminiſtra. 
tors of theſe Executors, in a Cauſe of Legacy, but he } 
muſt commence his Sute againſt the Superviving Executor. 
* Myn/. Inſt. And if all the Executors do die * before any Sure is com- 
- + 847. Ser menced, the Legatary ought to Sue the Executors, or Ad- 
m. 4. miniltrators of the Superviving Executor, or he who was 
L ait alive, The reaſon of this 1s, becauſe the Law preſumes, 
that the Goods of the Deceaſed, not Adminiſtred by the o- 
ther Executors, maſt remain in the Power of the Supervi- 
ving Executor ; and if they remained not in his cultody, 
and that it doth appear that the Superviving Executor Y 
conld not commence an Attion ( before an Eccleſiaſtical 
Judge ) againſt the Executors ( of thoſe other Executors, 
who are dead, ) in a Cauſe of Temerary Adminiſtration, 
£c. or if there remains no Goods of the dead Executor, 
in. the hand of his Executor  ſpecie, then theſe ſecond 
Execntors are to be called to give an account of the! 
Goods of the firſt Teſtators, which came to the hands of 
tne Deceaſed Executor. | 
3. If an Executor ( knowing that - there are Goods of | 
the Deceaſed, remaining in his cuſtody, which are not! 
ſufficient to pay the Legacy Sued for; yet knowing that! 
there are debts owing to the Deceaſed, which are partly [5 
good or recoverable, and partly deſperate ) ſo ſoon as an 
Action is commenced for a Legacy, in order to avoid Sutes 
+Circa quanti- and Charges, he may Produce and Exhibit into Court,} 
tatem here- , ( thoſe Bonds or Bills | of ſich debts.) in this form. ( Sel. )\- 
ditar. tempus © | NT. that is, the principal Party or his Lawful Prodtor, |: 
morers teſeaio-e with intent to avoid Sute, and Injuſt Vexation, and the fu-}: 
115 reſpicitur,. , pep X e he. [> 
mf im noming- © ©ure Charges,do really Exhibit certain Letters Obligatory, | 
bus hereditar.* ſpecifying the Names of the Creditors : And I grant the}: 
Myr/. Inſt. de- © Plaintiff, or his ProCtor, all right of Aftion, in order top: 
Logator. Im- © recover the ſaid debts : And I offer my ſelf ready and pre-|! 
mmSed.12\-c vared, to give ſufficient ſecurity, that I have not releaſed, © 
titas autem per , P are > oO Bl : Ys d re Cal 9M 
ror. ld n.2-verb.* Neirher will releaſe the ſaid debts : And I offer and deliver 
parimenui. © to the Plaintiff ( ff he be preſent, or to his uſe if he por k 
| © ſent 
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* ſent) a Letter of Attorny made and granted in my Name, © 


* to Sue and recoyer theſe debts, to the ſole ule and behoof 
* of the ſaid Legatary; andlI alto offer my ſelf ready to give 
* Security, that I will not for the future. revoketheſe Let- 
© ters of Attorny. And if the Plaint:ffwill nor accepr theſe 
debts thus offered, but will go on in Sute, and inthe end 
of the Sute, cannot prove any. other Goods tobe remain» 
ing in the hands of the Executor ; the Executor 1s to be 
abſolved , ard diſmiſſed with Charges, which are made, 


from the day 'on which the aforeſaid offer was made : And 


if on the contrary the Legatary doth prove that other Goods 
( beſides the Bonds oftered ) remain in tle ExzCutors 
hands, ſufficient to pay the Legacy Sued for, the Execu- 
tor is to be condemned, nor only in the Legacy asked (at 


W leaſt as to the quantity of the Goods,which remain 1n his cu» 


ſtody, ) but alſo in Charges of the whole Sure. But ob- 
ſerve, that if the Bonds cor Debts, offered by the Execu- 
tor are recoverable, then the Executor ought to exprels 
and deduct out of the Goods of the Deceated. ( if. they 
amount toſo much ) thoſe Charges of Sute, which may be 
diſburſed about the recovery of theſe Bonds or Debts, at 
the Common Law : But if there remains not Coods in the 
Executors hands, which are ſufficient to bear the Charge 
of Sute, at the. Common Law, in order to the recovery 
of theſe Debts or Bonds ; the Executor 1s not obliged to 
Try a Sute at Law about the fame, at his own proper 
Charges : Yet at the time of offering the faid Bonds or 
Bills ( if they are accepted by the Legatary Y' it is expedi- 
ent that the Executor do particularly protelt, that there 
remain not Goods in his hands, which are ſufficient to 
bear the Charge of a Common Law Sute. 

4. If the Defendant who is Sued in a Cauſe of Legacy 
doth not in the whole proceedings, before the Cauſe is 
concluded ): alledge a :Plen2 edminiſtravit , ( viz. ) that 
there remain not Goods in his hands, which are ſuffici- 


ent to pay the Legacy Sued for, nor that it doth any way 


appear to him, that there are remainingin his hands, which 
are ſufficient, &c. he may alledge this after Sentence is 
pronounced, to hinder the Execution of the ſame. Yet 
( if -the Adyerſary require it, ) the Party thus alledging is 

V 4 to 
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to be condemned in Charges, of the firſt inſtance, for his 
negligence in not alledging it at the firſt, and is to be 
compelled to pay thoſe Charges before he can be heard. 
Though this fails, if after the Sentence is pronounced, and 


before the fam? is put in Execution, the Executor is caſt 


at the Common Law in a Dzbt which was unknown ro him 
before the Sentence was pronounced : So that by reaſon of 
his being ſo caft, there do not remain Goods in his hands, 
which are ſufficient-to pay the Legacy adjudged; in this 
caſe, the Executor may alledge this Plene adminiſtravit, af- 
ther Sentence, and if he proves ſuch his alledgment, he is 
not to be condemned in Charges of the firſt Sute, nor is 
he to be compelled to the payment thereof, before he be 
heard or admoniſhed : Unleſs the Adverſe Party can prove, 
that this Executor or Accomptant had knowledge of this 
debt, before Sentence was pronounced. For then he was 
to blame, in not alledging it, before the Cauſe was con- 
Cluded : And therefore it 1s convenient, that the faid Ac- 
comptant do alledge in this allegation, that he had notice 
of this debt, only ſince the Cauſe was concluded ; and by 
this he ſhall avoid the payment of Charges, until the end 
or event of the proof, of this allegation, or the not prove- 
ng it. For if he proves it upon his Oath, he is not to be 


condemned in Charges, but if he makes default in the 


proof thereof, he is to be condemned in Charges, as well 
of the firſt, as of that inſtance. 

5. If the Teſtator was in his life time bound for any one 
for ſome debt, to become due ſome years after his Death, 
or for the performance of any Bargains, or Contracts af- 
terward ; though the Executor in this caſe hath Goods in 
his hands, which are ſifhcient for the payment of Legacies ; 
yet if the ſaid ſum, for which the Teſtator was Bound ( as 
above) is not paid ; or if the faid Contracts are not ful. 
filled or performed , fo that the Creditor may have an 
Attion at the Common Law, againſt the ſaid Executor, for 
the aforefaid debr, or for not performing the ſaid Condi- 
tions,' or Contracts aforeſaid : In this caſe, the Executor 
for his Security, may offer the Legacy Sued for into Court, 
urder the condition; that the Legatary ſhall firſt give good 

urity to beat the Executor harmleſs, as to the Debr, 
| . E:5 4 and 
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and Conditions aforeſaid : *® Ar leaſt for ſach a part or * Lege falcidis 


Ee ortion of the Legacy Sned for, and adjudged, having 77 ut pars 
d. reſpect to, and a juſt computation of the other Legacies. ay 
d And in this caſe, if the Legarary do deny the premilles, ;.; remanear. 


ſt Þ ( Sl.) that there are no ſuch Bonds, &'c. The Executor Ratio hujus. 
N ought to Exhibit theſe Aſſignments and Indentures : And if mmnuturaMyn. 


f the Legatary doth deny them, he ought to prove the Seal- 


Inſt. Tit. Leg + 


for. 1mmn. n. 


s, ing and Delivery of them by Witnelles : Which being 13. 58 fexe. 
'S proved, if the Legarary doth refuſe to give Security, to ſupereſt. 


- the effects aforeſaid, the Judge is not wont to compel the 
'$ Executor to the payment of the Legacy , but the Ex- 
$ ecutor may depoſite the aforeſaid Legacy, into the hands 
e of the Regiſter under the aforeſaid condition. But 
, Mr. Clarke ſays, he has known it practiſed in this caſe, that 
$ it is ſufficient, that the Executor do only alledge the Debrs 
$ and Conditions aforeſaid, and Exhibit the Inſtruments drawn 


- thereupon into Court, upon his own Oath, toucuing the 
Truth of the fame;becauſe that in theſe caſes, a full and ex- 


aCt Proof is not required. 


7 6. The Debts and Funeral Expences of the Deceaſed, 

| and other Ordinary Charges being paid, f if the Deceaſed + Mynſ. Inf. T. 
has not Goods ſufficient to pay the whole Legacies an e- Legar. imm- 
qual rate and proportion ® is to be made toevery Legatary, 40. Set.cum 


; according to the quantity of his Legacy. 


Yer rwo things * Mm abide. 


| | are here to be noted: Firſt, that if the Deceaſeds Goods ,, 5. 
are ſufficient to pay all the Legacies that are lefc in this 
Will 5» ſpecie, but not all the Legacies that are left in genere, 
then all thoſe Legacies # ſpecie, are to be paid, no deducti- 


on being made, in reſpect of thoſe Le- 
gacies In genere. F Secondly, That if the 
Sute be commenced by one Legatary (to 
whom perhaps, a conſiderable Legacy 
is left in general ) againft the Executor, 
and the Executor is condemned by the 
” Sentence of a competent Judge, to the 
5 payment of this Legacy, before the o- 


| her Legataries, ( who have Legacies 7; 


?f them in general alſo) do com- 
lence any Sute, or make requeſt for 


' eir Legacies; if afterward, theſe other general Legata- 
nes 


t Genus jure noſtrs varias habet ac- 
cepriones. Zafius in ſuis intell. mox, 
4 princ. I m ſummum, ut 
ſubſtantia; ſubalternum, ut Animal; 
P » ut ſervus, boſ;, Ec. hoc eſt 

ud 4 DialeFicis vocatur ſpecies ins 
So 6&9 hoc infimum triplici dife 
ferentia recipitur. Mynſ. ubi ſupra. 
de Legat. Se. fi generaliter.n. 1,2, 
3, 4+ 5. etiam apud. ff.tit. de optione 
eleft. Lezats, ubt reperias diffe- 
rentiam inter legatum mm genere, 


1m ſpecie. 


ries, do commence Sute for their Legacies, and ( the faid 
conſiderable general Legacy now ſpake of being paid) there 
are no other Goods remaining, to pay theſe” other Lega- 
cies #2 genere, the Executor is not to be compelled to pay 
theſe other Legacies #2 genere, nor to make the aforeſaid 
equal diviſion , but ſhall be freed, by the benefit of his 
Plene adminiſtravit, and the Sentence of the Judge ; but 
re. 
7. An oblation or offer may be made of a Legacy in 
like manner as of Tithes. - For example, if the ſum of an 
Hundred Pound is bequeathed, and the Executor has only 
the ſum of Ten Pounds of the Deceaſeds Goods remaining 
in his hands, which he really offers in Court with the 
Charges : If this offer is refuſed, the Plaintiff ( not proving 
a greater ſum ) is to be condemned in Charges, 
which are made in the Sute, ſince the day of ſuch refuſal, 
the Defendant is to pay what Charges were before ; and 
P on the contrary, if the Plaintiff doth prove a greater 
um. 

8, If a Legatary, (to whom Houſhold Goods, Sheep, 
Oxen, Cows or Horſes or any other Legacy not potible 
( which are called Cattels ) is left ) ſuch an Executor, for 
theſe Legacies #2 ſpecie, and the Executor doth intend to 
Pay theſe Legacies # ſpecie, and not to offter the price, or 
value of them; leſt it ſhould be diſputed betwixt this 
Legatary and the Executor, touching the real value of 
theſe Legacies ; this offer is to be made on this manner. [ 


N. having an intention to avoid Sute, and prevent an in- | 


juſt Vexation, and future Charges, do offer my ſelf ready 
to deliver to the Plaintiff ſuch Legacies, ( viz. ) rhoſe for 
which the Sute is commenced, &c. ) in the Houſe where- 


in they remained, at the time of the Teſtators Death : Or |} 
{if they are removed thence ) in ſome other indifferent } 


place, to be aſſigned by the Judge, upon any day to be 
appointed alſo at the pleaſure of the Judge : AndI offer 
my ſelf ready, and prepared to pay all ſuch Charges as 
are due, or to be taxed by the Judge. And whether this 
ofter be accepted or refuſed, you muſt proceed in like 
manner, as in. the offer of Tithes, of which afterward. 
This only excepted, that in'this caſe of Legacy a "ſe 
offer 
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offer before the Sure is moved'is ſiifficient, becauſe theſe 
Legacies cannot be really oftered in Court ; but in Tithes, 
the offer is judicial before the Libel. 

9. If the Deceaſed doth bequeath to his Son, ſome 
Houſhold Goods, or ſuch a Horſe or a Gold-Ring, ( which 
has his Fathers Signet upon it ) and perhaps which the 
Deceaſed intends to. leave his Son as an Heir-loom, and 
deſires he may have it #x /pecie in this caſe, he may refuſe 
the value of it, oftered by the Executor, and may inſiſt to 
have the thing # ſpecie, ( at leaſt if it is in being ) and ifthe 
Executor doth perſiſt in the Sute he is to be compelled to 
reſtorethe ſame » ſpecie,and is to be condemned in Charges, 
although he have ottered the real value of it, And obſerve 
that in every Sentence to be pronounced in this caſe, the 
Judge is wont to condemn the Party to pay the Legacies 
m ſpecie, if they are extant, otherways, the true value of 
them. And fo alſo he who Sues for Tithes, may if he will, 
refuſe the ſum offered, and inſiſt for the Tithes # ſpecze, and 
ſo in every Sentence to be pronounced in ſuch a Cauſe, 
the Judge is wont to condemn the Party ( ſabſtraCting the 
Tithes ) in the Tithes if they are extant, or otherwiſe in 
their real value, &c. | | 

Io. In this Cauſe alſo, a third Perfon may come in for 
his Intereſt, like as in a Matrimonial Cauſe, where at the 
Eighteenth number, it is already ſhown. 
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CHAP. V, 


Of TITHES. The whole order of Suing for, 
and recovering them. 


> + * x 


1. What and bow many fold, Ties are ſaid to be. 
2. The order of getting a Monition againſt the Pariſhiqners, to 
ay Titbes, _ pouy of ſuſpenſion from entering the 
c ch, and of —— gpm 
. The manner of Executing, and Gnyy this Monition. 
. The Petition of the Prottor, aft oreſaid Monition is 
returned, 4 the ſaid gs not pay Tithes, though 


5- The manner of proceeding , if the Pariſhioners ( being 
cited ) do not appear. 
6. The manner of. procdng mn the _ caſe, if rhe ſaid 


Pariſmoners 0 cited 
7. The Cuſtoms - tou - the day. x and form of di £ 


and the Immunities of the Church, for not paying T1 
may be alledged before the Eccleſi raſtical Judge. 

8. The manner of offermg a ſum in the name of the Tithes, to 
avoid Sutes, p 

9. The manner of accepting the offer in full payment, and 
—_— the D « by m Charges. of | 

Io. The Plaintiff may refuſe a general of ( for Tithes that 3 
are due ) made +4 the Libel is giv Y 

II. In what caſe the Party offering Ek Tithes, i not to be 
condemned in Charges. 

I2. The manner of condemning both the Defendant, ( who 
offers the Tithes after the Sibel is given ) im Charges, 
br] alſo the Plaimiiff refu fong to accept the ſum , m 

ull payment. 
I3. a fort of refuſal to accept the offer ( in full ſatis- 
fattion of all £ Tithes) made by ore the Libel was you 

I4- 
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14. In what caſe it s convenient, for the Defendant to ſpecifie, 
F for what Tithes i is, that he Lit the offer. Pn 

Io. If there are particular. offers made of the Tithes, the 
Plaintiff may receive one of thers, and Sue for the reſt. 

16. Of another offer of Tithes, to avoid the Penalty of the 
Statute. 

17. The manner of reſtitution, or reſtoring the Plaimtiff to his 

7 Term _ (ma Gy o Take ) if it be elapſed. 

19. The manner of requeſting t ts of a Benefice whilſt a 
Sute is in dependance, touching the Title of the Benefice, or 
the right of Tithes. 

19. The manner of putting Sentence in Execution, in a Cauſe 
of Tithes, as to uþe Charges, though it be —_— from 
the Sentence, though the Fudge be Inhibred. 

20. In what caſes it s Lawful to Appeal from the Execution 
of the Sentence, as to the Taxation of the Charges, m 
Cauſes of Tithes, notwithſtanding the Statute of Henry t Johannes Cal- 


the Eighth. vin. in Lex ju- 
ris. monets. 


He word Decime, or Tithes, is variouſly taken in the _ _ 


Law f in ſhort they may be defined a certain part, of # ——— Ca 
all ſuch things as are Lawfully acquired ; and is due to ni: era. de 
the Church by Law, or cuſtom *. Tithes are alſo divided decim. c. 1.Re+ 
into perſonal [ Sci. ſuch as any one pays for his Profeſſion, buff. rr42. ds 
Office, Induſtry, the tenth part of the Profits whereof + De bikooms 
was formerly due to the Church |] they are alſo Predial aybus plenixs 
or Real, [ Sci. ſuch as are received out of the thing, Fruits reper:as apud 
er Profits ] and theſe are divided into major, or minor, Revulf. tradt.de 
greater, and leſſer Tithes. They are alfo divided] into No- _— to 
wales ; that is, ſuch as are received of the Fruit of Lands, ; S—— 
never tilled before ; of which ſort is the Tithes of Corn jus coronicums 
growing upon our barren and heath ground f. tit. de decimis, 

2. Firſt a monition is to be requeſted, in the name of © * Frame. + 
a competent Judge, ( viz. ) of the Arches, the Audience, pg on 
or in the name of the Biſhop, or his Official ( btit quare 5, 7 ind Je con- 
whether or no this hold as to the Inferior Judges ) pe- ſuer.cflaturum. 
remptorily to admoniſh all and ſingular rhe Pariſhioners, ve75. Decima- 
that -they pay ( or cauſe to be paid) to N. the Rector fr 
or Vicar of M. all their Tithes, under penalty of ſiſpen- ” 
fon, 


r 
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ſion, from entring the Church of the major Excommunt- 
cation to be pronounced againlt ſuch as do.nat pay their 
Tithes, after a Canonical.and Lawful Monition. In the 


which- is po faffo pronounced and promulged. ) - But 
But mention 1s to be 


tis. _ - A perſonal or ordinary Monition is to be decreed. 


liſhed in. the . Church. And-if the Pariſhioners, notwith- 
ſtanding this Monition do refuſe. to pay their Tithes, it is 
to be Certified upon what. day,. and by whom it, was pub. 
liſhed, -, But if the ſame is againſt ſome particular Perſons 
of the Pariſh, then the ſame-is to be Executed and Certi- 
fied, like to anoriginal Citation. | 

. This Monition being , returned, the \Proftor of the 
Plaintiff muſt Exhibit his Proxy for N. the Plaintiff, and 
alledge, that his Client is the ReCtor or Vicar of the Pa- 
riſh Church of A. and as ſuch is commonly reputed and 
taken z and that in right of his Church, he ought to receive 
all the Tithes and Eccleſiaſtical Rites whatever, growing 
and ariſing within the faid-Pariſh : And that notwithſtand- 
ing the. Premilles, ſuch. perſons,( naming-thoſe who were 
Admoniſhed ), have refufed, and do yet unjuſtly refuſe to 
pay their 'Tithes,j4And that they have been by, your Ait- 
thority. ( ſpeaking ;to the Judge ) Admoniſhed Lawfully 
and Peremptori'y Admoniſhed to pay theſe Tithes, to the 
ſaid N. the Rector or Vicar, under penalty of Excommu- 
nication, to be pronounced againſt tzem ; ( or rather un- 
der Penalty of their being declared to have incurred the 
Sentence 
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Sentence of Excommunication, already pronounced by 
Law ) as appears by the ſaid Mandate, and the Certificate 
thereupon : And that notwithſtanding this Manition, they 
yet expreſsly refuſe to pay their Tithes, to the ſaid Rect- 
or ; | not fearing to incur the penalties pronounced a- 
gainſt ſuch, as do not pay their Tithes after a Canonical 
Monition. Wherefore he muſt deſire that they may be ci- 
ted to appear on ſuch a day, and in ſuch a place, and ſee 
themſelves Excommunicate, for not paying their Tithes, 
to the ſaid ReCtor, and for not obeying the aforeſaid Mo- 
nition ; or rather, to hear and ſee themſelves pronounced 
and declared to be ſuch, as have incurred the Sentence of 
Excommunication already pronounced by Law : Which 
Petition the Judge decrees. In former times, it was wont 
to be practiced on this manner, in this caſe, ( Scl. ) the 
Pariſhioners being Admoniſhed to pay. their .Tithes in 
manner and” form aforeſaid, and yet refuſing to pay them 
( npon a return of the Monitiori, a Certificate being made 
upon it, and the ReCtor being Sworn, that ſuch of the Pa« 
riſhioners were Admoniſhed to pay theſe Tithes, but have 
not paid them) the Judge was wont to pronounce thoſe 
Perſons ſo Admoniſhed, to be contumacious, and to bave 
incurred the- Sentence of Excommunication pronounced 
008, againſt ſuch as refuſe to pay their Tirhes, after a 
nonical Monition.: Neither was the Citation taken out 
before this Pronunciation,” as was faid above. But at this 
day it is practiſed, as in the following number, ( bur very 
rarely ) which late praCtice, whether or no it be more con- 
ſentaneous tothe Law, than the Ancient, is to be enquired. 
5. Now the Citation above ſpoke of, being Authenti- 
cally Certified : If the Parties cited do not appear ; at this 
day ( thongh they were cited to the particular effect men- 
tioned in, the foregoing number,yet) they are ro be Excom- 
municate," in Penalty of their contempr.. For not Ap- 
pealing ; and are not tobe pronounced to have incurred the 
Sentence of Excommunication aforeſaid, (but guere;) there- 
fore to avoid all diſÞute upon this accougr, it is con- 
venient t6 inſert an Intimation in the (aid Citation, ( Sctl. ) 
that if being ' Admoniſhed, they 'do not pay their Tithes, 
nor if” ( being cited ro the effett aforeſaid ) they do not 
TE appear 
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appear and alledge ſufficient Cauſes why they do not pay 
theſe Tithes ; the Judge doth intend to pronounce them, 
to have incurred the faid Sentence of Excommunication, 
and that they are to be denounced as Excommunicate. And 
then ( this Citation with this Intimation, being returned and 
Authentically Certified, and the Contempt of the Parties 
thus cited, and intimated, accuſed in Form of Law, and 
they not appearing nor alledging any Cauſe, as above } 
they are to be pronounced to have incurred the ſaid Sen- 
tence of Excommunication, and are to be denounced as 
ſach, and if they perſiſt in that State, they are to be ſig- 
nified and kept in Priſon, until they farisfie their contempr, 
not only to the Church, but alſo pay the ReCtor, as well 
the Tithes they have detained, as alſo the Charges of 
Sute, and of their Contempt. 

6. Now if. the Pariſhioners, ( thus cited to ſhew Cauſe, 
why they may not be pronounced to have incurred the Sen- 
tence of Excommunication, for not paying Tiches accord- 
ing to the Monition Executed in that behalf) do appear 
and alledge, that they are not bound to pay, Tithes to the 
Flaintiff until it doth appear that he bath intereſt to re- 
ceive thoſe Tithes mentioned in the Monition, and Citati- 
on aforeſaid ; then the Plaintiff ought ro alledge and prove 
his intereſt. ( Sc. ) If he be ReCtor, he ought to al. 
ledge that he was Canonically Admitted, Inſtituted and 
Indudted, ( ſo many years ago ) to the ſaid Church, and 
that he is in peaceable poſſeſſion of the fame, and ſerves 
the Cure of Souls there, as well in the Adminiſtration of 
the Sacraments, as in Celebrating the Divine Service; and 
that he doth perſonally reſide there, and is commonly ac- 
counted, reputed and taken for and as, the Lawful ReCtor, 
and Canonical Poſletfor of the ſaid Church. If che Pa- 
riſhioners who are Defendants do confeſs theſe Alledgments, 
the intereſt of the ReCtor is ſufficiently founded ; for then 
it neceſſarily follows' that all the Tithes of the ſaid Pariſh 
are preſumed in Law, to belong to him : But if they de-,*, 
ny the matters thus alledged by the Plaintiff, they are eaſt : 
Iy proved by Exhibiting the Letters of Inſticution and In- 
duction of the faid Rector, But he ought to prove his In. 
duttion by the Defendants Conf-Mjons, or elfe by Witneſ- 

- my _ ' fes; 
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ſes : Becauſe the Mandate to induCt, proves not the real 
Induction. Bur if a Vicar ſue in this Cauſe, and his right 
or intereſt is denyed by the Defendants who are convened 
as above, he ought not only to prove his Inſtitution and 
InduQtion, ( in like manner as was ſaid of the Rector ) 
bur alſo that he hath ( eicher by a Compoſition and Foun- 
dation of his Vicarage, or by a lawful Preſcription ) the 
right of receiving the Tithes, which he ſues for : Becauſe 
a Vicar hath not the aforcſaid preſumption of the Law on 
his ſide. But if the Defendants do not deny, but confeſs 
the Intereſt of the Plaintiff, ( that is, that he is Rector or 
Vicar) but do deny thar they have ſabſtracted thoſe Tirhes, 
having perhaps paid them, or compounded for them: 
Then the Plaintiti muſt alledge and prove, that the Ie- 
fendants had ſuch Tithes at ſuch a time within the ſaid Pa- 
riſh, which they ſubitratted, notwithſtanding the aforefaid 
Monition + And he mult alſo alledge, that the ſaid Defen- 
dants have incurred the Sentence of Excommunication 
( by reaſon of the Premiſes) to be pronounced, (or ra- 
ther which is already pronounced and promulged ) againſt 
ſuch as refuſe to pay Tithes, after a Lawful and Canonical 
Monition : And in the concluſion of this Petition or Allega» 
tion, he mult deſire that right and juſtice may be done, 
and that. the ſaid Defendants, may be pronounced to have 
incurred the Sentence of Excommunication aforeſaid, and 
that they may be denounced as ſuch : Which Allegarion 
being admitted, if the Defendants being produced, do 
confeſs upon their Oaths, or otherwiſe that they had, and 
received certain Tithes within the faid Pariſh, and if they 
do not alledge and prove the payment of the ſaid Tithes, 
or ſome other Exception, and ſufficient Cauſe of Non- 
payment, the Judge may proceed upon the Plainrifts Pe- 
rition, te pronounce his Sentence, by word of Mouth, or 
in Writing, ( viz.) he may pronounce the Defendants to 
have incurred the Sentence of Excommunication , pro- 


"aounced by Law in this caſe (againſt ſuch as refuſe ro pay 
5 Tithes, when due, notwithſtanding a Canonical Moninon,) 


and that they are to be denounced as ſach. The Defen- 
dants are alſo to be condemned in charges of ſuite, neither 


- are they to be abfolved from this Sentence of Excommuni- 


X cation, 
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cation, until they eithcr pay or compound with the Plain- 
riff, for thoſe Tithes ſo deducted, and withheld from him, 
and do fatisfie the Church for their contempt. But here 
are two things to be noted : Firſt, that although it be pro- 
ved by the confeſſion of the Defendants, or by Witnelles, 
that the Plaintiff is Vicar of the Church, and that the De- 
fendants have Tithes becoming due, within the ſame Pariſh : 
If notwithſtanding this the Defendants do deny, that theſe 
Tithes do belong to the Vicar : The Vicar as is faid above, 
ought to prove his right to theſe Tithes, ( becauſe he has 
not the preſumption of the Law on his ſide) or otherwiſe 
he muſt loſe his Cauſe. Secondly, Admit that the De- 
fendants in theſe caſes, being denounced Excommunicate, 
do deſire to be abſolved from this Sentence, and to be re- 
ſtored to the Sacraments, and to the Communion of the 
faichful, and are ready to pay the Tithes which they with- 
held, or the true value of them, (if the Tithes are not ex- 
cant 72 ſpecie, and to fatisfie the Church for this their con- 
tempt; and yet the ReCtor deſires more, ( as well as to 
the quantity, .as alſo the real value ) than is due for the 
ſame, and therefore doth refuſe to receive the Sum offered: 
The Defendants in this caſe may go to the Judge, who 
pronounced the aforeſaid Sentence, and ( at their perils ) 
depoſite the real value of all ſuch Tithes as were due, and 
defire the Judge to decree the ſaid ReCtor to be called, to 
receive the ſaid Sum offered, and to ſhew cauſe, why the 
ſaid Defendants may not be abſolved from the ſaid Sen- 
tence of Excommunication, and be rc{tored to the Sacra- 
ments of the Church, and the Society of the. Faithful. If 
the Rector appears not, upon the return of this Citation, 
{ thoſe things being obſerved, which the Law requires in 
that behalf, ) the Defendane is to be abſolved in penalty 
of the Plaintiffs Contempt : Oath being firſt made, of his 
obeying the Law, and ſtanding to the Mandates of the 
Church, and his Contumacy Fees being paid ; but not 
the charge of ſute : Becauſe thoſe are firſt to be Taxed,and 
the Party to be admoniſhed to pay the fame. If the Play 
titi doth appear, and. doth refaſe,toaccept the Sum offered 
in full payment; then the ſaid Sum, with the charges 
which are due by. Law, and arg to be Taxcd by the Judge, 
| ts 
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is to be depoſited at the ACt of Court, as in other Cauſes 
of SubſtraCtion of Tiches ; and the Plaintiff ought toalledge, 
ſpecifie and prove, which and what Tithes the Detendane 
has ſubſtrated, and the value of them : And if he proves 
a greater Sum, than that which is offered, then he ſhall 
obtain the ſame with new charges. Bur if he doth nor 
prove a greater Sum, then he is to be condemned in thoſe 
charges, which are made by the Defendant, whilſt this 
ſure depended, betwixt the Rector and his Pariſhioners, 
touching the quantity and value of the Tithes; and the 
Pariſhioners are to be releaſed, from the faid Sentence of 


 Excommunication; becauſe it is not diſputed, as to right 


of Tithing or the tighr of the Church, but only touching 
the private right of the Rector, (wiz. ) touching the value 
and quantity ; which belong to the ſole private, advantage 
of the Rector. 

7. If in the Pariſh where the Defendant hath Tithe, 
there has been a cuſtom uſed, time out of mind, or fof 
forty years together, at the leaſt, as to the mannet of 
Tithing : That is, that the Tithe of all Grain, is to be paid 
by the Sheaf, and that the Pariſhioners are not obligcd to 
break theſe Sheafs into Shocks or Stacks ; this cuſtom be- 
ing alledged and proved, the Defendant ſhall obtain the 
Cauſe. Likewiſe touching the Tithe of Hay ; if the tenth 
Acre (uncut down) is ſer out according to the cuſtom of 
the Pariſh, in lieu of Tithe-hay, and none is paid in the 
Cock, this cuſtom ſhall alfo avail, if fully proved. Like- 
wiſe if there isa certain Sum of Mony uſually paid, in lieu 
of Tithes, and not the tenth part of the Cornor Hay, © 
ſpecie : The Defendant ſhall alſo prevail, if he doth ſuffici- 
ently prove the cuſtoms or compoſitions aforeſaid. The 
ſame may be faid of all other cuſtoms, though leſs is paid 
by the cuſtom, than the tenth part of the Tithes ate worth. 
Alſo the Immunities and Exemptions, or Priviledges, of 
not paying Tithes, may be alledged by any perſons, and 
are wont to be alledged before the Eccleſiaſtical Judge; 
( by ſach as have Lands 6 exempt ) who onght to admit 

*theſe Allegations : And if they are proved, lie ought to 
pronounce for the validity of the faid Priviledges, and dif- 


- miſs the Defendant from the Perition of the Plaintiff ( as t6 
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choſe things ſued for in his Libel ) with his charges. Bur 
what Perſons and Lands they are, which are exonerated, 
and exempt from Tithes, mention is made of them, in a 
Statute made 31. Her. 8. Cap. 13.. Alfo real compoſitions, 
{ that is ſich as are made betwixt a ReCtor, and the Pa- 
riſhioners, (that, is with the conſent of ſuch as have Intereſt) 
or as it ſometimes falls -out, betwixt a Rector and ſome 
Lord of a Mannor, for him and his Heirs to pay no Tithes 
at all, (but only a certain and a determinate Sum in lieu of 
them,) may be alledged before an Eccleſiaſtical Judge, 

8. If any one iscited to anſiver in a Cauſe of Tithes, and 
has a mind to avoid being condemned in them, he muſt 
make an otfer. of the real value of them, at the beginning 
of the ſite, before the Libel is given in, or at leaſt before 
ſate is conteſted. And that he muſt do to this effeCt. (Scul.) 
he muſt exhibit his Proxy for N. the Party Cited, and make 
his part for the ſame ; and declare, that out of an intent 
to avoid ſiite, and to prevent an injuſt vexation and char- 
ges, he muſt offer in Court to 24. the Proctor of the Plain- 
riff, ſuch a Sum, for all and ſingular the Tithes due ( to 
the ſaid Plaintiff, from his ſaid Client, or Which are to be 
paid by the Law or the Cuſtom of the Pariſh of O. toge- 
ther with the charges, which are due and to be taxed upon 
his faid Client. If the Proftor of the Plaintiff, doth deſire 
a time to deliberate of this, and conſult with his Client, , 
whether or no he will receive this Sum thus offered, in 
full payment, or in part, time is fo to be given him, until 
the next Court day or longer, as the Judge ſees fit. In 
Which caſe the Sum offered, is to be depoſited at the Act, 
into the cuſtody of the Regiſter, leſt ir ſhould afterward 
be objected, that this offer was only verbal, and not real. 
And obſerve, that this depoſiting at the ACt of Court, hath 
{ for a long time, by the cuſtom of all theſe Courts, ) the 
ſame power and effect, as if this Sum had been Sealed to 
in a Bond; and as if all other ſolemnities, required to be 
done by Law, in theſe offers had been. obſerved and« 
performed. 

9. If the Plaintiff, ( either upon the time of this offer, 
or onthe day which is given to conſider of it, &c.) doth 
accept the Sum offered, in full payment, then ke may 
delire 
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deſire that the Party making this offer, may be condemned 
in charges : Which the Judge accordingly doth. Then a 
Schedule of charges being given; the Judge doth Tax theſe 
charges, anddecrees a Monition for the payment of tem, 
as in other caſes. 

10. Although the Defendant ( being called to anſwer in 
a Cauſe of Subſtraction of Tithes, having an intent to avoid 
ſute and charges for the future ) doth otter a certain Sum, 
( before the Libel is given) for all the Tithes that are due, 
together with the charges, and if the Plaintiit, upon thar 
day aſſigned to deliberate of- this offer, doth refuis to re- 
ceive the ſame in full ſatisfaction, and doth give a Libel, 
containing certain Tithes, extending to the value of the 
Sum offered, and doth proceed in the ſute, but doth not 
prove any more Tithes due to him, than thoſe, he ſhall 
obtain Sentence for the Tithes, mentioned in the Libel, or 
the value thereof, and alſo the charges of ſure, notwith- 
ſtanding the general offer, for all the Tithes, or for the 
whole thing due. For if there are diverſe ſpecies of Tithes 
due, ( Sci.) Corn, Hay, Lambs, and the like, the Plain- 
tiff may commence an Action, for the value of any of 


_ theſe ſpecies; and when he hath Inſtituted the faid Action 


he is not obliged to free the Defendant from all the other 
Aftions. Therefore to. ayoid this Cautele and Condem- 
nation, fo ſoon as the Plaintiff doth give in his Libel, it is 
very convenient that the Defendant do offer particularly, 
de nowo; that is ſuch a Sum for ſuch a Tithe, and ſuch 


- a Sum for ſuch a Tithe, or elſe offer the Sum offered ar the 


«* 


firſt, (if it extends to the value of the Tithes, mentioned in 
the Libel.) or at leaſt another Sum with charges, for the 
Tithes mentioned in the Libel : And then if this offer is 
either excepted or refuſed, the Defendant is either to be 
condemned in, or abſolved from the charges, as is ſhown 
aſterward. But yet in ſome years paſt, tome Advocates 
were of a contrary opinion ( ſo it was uſually adjudged) 
being induced thereto by theſe reaſons, ( viz. ) if the De- 
fendant, before the Libel was offered, having a mind ta 
avoid ſutes, and preyent injuſt vexations and charges, doth 
offer a certain ſum, in the name of all the Tithes that are 
due, with charges as before, and the Plaintiff takes a time 
X 3 ro 


The Prattice of the PART. V1 


to deliberate and conſider of this ofter, and whether he 
will receive this Sum, in full ſatisfaction or not: If on the 
ſame day, he doth fo refuſe to receive the ſame, and doth 
afterward give a Libel, and proceed in the ſute, endea- 
vouring to prove a greater Sum due to him, than the Sum 
oftered, and if he doth not prove more Tithes due to bim, 
nor a greater Sum in the name of Tithes, than the afore. 
faid Com firſt offered, but doth proceed in the ſute, ' until 
Sentence be pronounced : In this caſe, the Plaintiff al- 


though he recover only the Sum offered, and his charges 


- of ſure, before the day of the otter ; yet he is not to be 
condemned in charges of the whole ſute, from the day of 


the aforeſaid offer. And it is to be noted, that by the an- © 


cient cuſtom of rhe aforeſaid Courts, an offer of the Tithes 
being made, (although general ) the Plaintiff was wont 
either to receive the ſame in full ſatisfattion of all the Tithes, 
or elſe refuſ: ſo to receive them. Burt if the Plaintiff do fo 
refuſe the ſame, and doth give a Libel, and proſecute the 
ſute, and doth nor prove a greater Sum due to him, this 
renders him of ill account, and he is therefore to be con- 
demned in charges, from the day of the offer, &c. 

IT. If the Sum offered, is received in full fatisfation, 
and the Party offering the fam? is deſired by the other Par- 
ry) to be condemned in charges; and ifthe ſaid Party of- 
fering, doth allzdge and prove, ( the Adverſary denying 


it). that he offered the ſaid Sum, before the ſute - 


was begun, from the time of executing the Citation, (at 
leaſt before the day of the return thereof, and of the ap- 
peararce of the Defendant, ) and thar the Plaintitf refuſed 
the Sum offercd; or injuſtly refuſed to receive the ſame; 
then the Party offering, is to be abſolved from, and the 
Party refuſing, 1s to be condemned in charges made about 
the proof of this offer. But obſerve, that in this caſe (to 
prove that the Sum was offered and refuſed, before the 
fite was begun, and again upon the day of the Defendants 
appearance ? 1s not ſufficient ro excuſe the Party making 
this olter, from the payment of all charges; becauſe by 


- 


a . «FEEL 
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the Execution of the Citation, it is intended and prefimed, 


that the Plaintiff doth now purpoſe otherwiſe, and doth 
( by the exzcuting tie Citatian,) require the Sum offered : 


s-* 


And - 
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: And therefore, if there is not another render made to the 
E Plaintiff himſelf, ( if he can be mer with, or otherwiſe 
© at his houſe, before Witneiles, or before an Eccleſiaſtical 
0 Miniſter, ſo as in all probability, the Plaintitf may have 
A notice of the ofter at the.time of executing the Citation, or 
N before the day of the Defendants appearance, the ſaid De- 
l, fendant is in default, and is thereby injured. For if the 
'- Defendant had offered this Sum in manner aforeſaic, ir 
i may be preſamed the Plaintiif had nor feed his Advocate 
- and Proctor, nor had paid Fees about the certitying this 
$) Citation. Yet in this caſe, the charges are rto\be mode- 
© rated, ſeeing the Plaintiff ſzems to be guiiry of fome malice 
f and prejudice. 

- F 12. Ifanoffer is made after ſute is conteſted, or rather 
'S after the Judge hath decreed that ic ſhall be proceeded 
j ſummarily and plainly, for all the Tithes Libellace, and 
3, the Plaintitf hath received the ſaid offer in full ſatisfaction ; 
0 then the Sum offered is to be adjudged to the Plaintitt, Ly 
e the Definitive Sentence of the Judge, and the Defendant is 
s to be condemned in ſuch charges, as were made before 


|= this otter, together with the Fee of rhe Definitive Sentence; 
becauſe the Plaintiff ( ſate being conteited as above) could 


l, not receive the Sum oftered, nor could he have the Dc- 
- fendant condemned in charges, but by the Sentence or In- 
- terlocutory degree of the Judge. But if the Pizintilf re- 

g fuſeth to receive this offer, in full payment, and doth pro- 
e '3F ceed and perſiſt in the ſute,' endeavouring 10 prove a 
t greater Sum due to him, if he makes defaulr, he is to be 
- condemned in all ſuch charges, as are made by the Defen- 
J dant, fince the day of the offer: And the Defendant (as 
; | Aabove,) istobe condemned in charges , which are made 
2 | in the ſute, before the day ot the offer, together with the 
t & Feeof the Sentence. | 
) 13. If the Plaintiff believes that there are more Tithes 
2 7} dueto him, which extend to a greater value than the Sum 
$ 3 oftered ; then his Proftor ( upon, the day which as aſſigned 
4 | the Plaintiff to conſider of this Sum,) muſt accept this of. 
Pi fer, made by the Defendant, and the Sum oftered, fo far 
» | as they make on his Clients behaif, but if it makes againſt 
1 him inany thing, then he mult difſent and protelt as to the 
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nullity thereof, and offer himſelf ready to receive the ſaid 
Sum in part of payment and not otherwiſe, 'and muſt 
vive a Libel, and deſire that it may be proceeded ſum. 
marily and plainly. Then the. Defendant may take back 
the Sum ottered, ( though it is more ſafe ro let it remain at 
the Atts of Court, whilſt the ſure depends) and make 
mention in the Ads of Court, that becauſe the Plaintiff 
hath refufed to receive the Sum offered, in full ſarisfa&tion, 
he doth therefore-take the ſame back. But obſerve, that 
in theſe offers of Tithes, if there are ſundry Tithes due, of 
divers kinds, you ought to be adviſed as to the manner of 
ottering theſe Tithes, ( viz.) whether or no the Party of- 
fering, ought to declare particularly, for what Tithes, 
and what, and which Sum is offered for the ſame : For 


ſme of our late Advocates are of opinion, that a general 


offer doth not avail, and that the Plaintiff may refuſe ſuch 
a general otter, without any dammage. Bur Mr. Clarke 
fays he doth not remember, that he ever ſaw this practiſed 
or adjudged by the major part; for, for theſe forty years 
laſt paſt (ſaving ſome late: years ) this offer was wont to 
be m:de in general, / viz.) ſich a Sum for all the Tithes ; 
and then the opinion of the PraCtitioners was, that it was 
molt ſafe for the Defendant to offer a groſs or general Sum, 
for all the Tithes (-as above ) than to otter any particu- 


_ lar Sums ; leſt perchance, the Party offering, ſhould not 


otter the juſt value of every particular Tiche, and fo ſhould 
be condemned in charges. Yet in ancient praftice, if the 
Plaintiff did defire that the Defendant might offer particu- 


larly for thoſe Tithes, for which he had made a general of. 


fer; the Defendant was obliged to offer particularly for 
the ſame ; at leaſt if the Plaintiff alledge that he intends to 
proceed for the Tithes 4 ſpecte, and to obtain Sentence to 
have the ſame 4 ſpecie, and not a Sum of Mony, or any 
thing elſe in lien of them. 

14. If a Libel is given before an offer of the Tithes is 
made, and the Plaintiff doth ſue in the ſame, for the Tithe 
of Milk, Cheeſe, or the like, which are not to be paid 
in ſpecie, by the cuſtom of the Pariſh, but only a certain 


, Sum in lien of them, is adjudged for every ſpecies of 


them; then if the Defendant doth offer a great Sum in 
| | gene- 
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general by the name of all the Tithes, and the Plaintiff 
doth accept the ſame in full farisfaCtion, it ſhall ſgem that 
this offer was made, for the Tithes -»» ſpecie according as 
is defired in the Libel. In this caſe therefore, an offer may 
be made on this manner ; for the milk of Kine, according 
to the cuſtom of the Pariſh, for every Cow two pence ; and 


\ for every Acre (upon which thoſe Animals which are 


barren, do depaſture) four pence, according to the cu- 


 ſtom of the Pariſh. And ſo of other things, for which 


Tithes, are not to be paid in kind. Then the Plaintiff if 


'- heaccepts the offer, made on this manner, he acknow- 
. ledgeth the cuſtom of the Pariſh. Let che Plaintiff be 


aware therefore how he accept this offer, though the true 
value of the Tithes is offered ; for by accepting this offer, 
the Plaintiff doth-acknowledge the cuſtom of the Pariſh, al- 
though the Defendant by a general offer, for all the Tithes 
Libellate, doth ſeem to recede from the cuſtom, and ac- 
knowledge the Tithes to be die in kind, 

IF. If an offer is made particularly, for ſuch and ſuch 
a Tithe, (ſpecifying the Tithes ) the Plaintiff may receive 
any one of the Sums offered (and if ſute is conteſted before 
this offer, he may deſirethar the ſaid Sum may be decreed 
to him, by the Sentence of the Judge, and that it may. be 
pronounced for his right in that behalf; and he may con- 
teſt for the other Sums offered, ( becauſe the true value, 
or all the Tithes Libellate, are not otfered-) and he ſhall 
obtain charges of the whole ſute, if he proves a greater 
Sam due to him, than the Sum offered and refuſed, ( or 


#not received) by him,or that there are more Tithes due,c*c. 


And if on the contrary, he doth not prove a greater Sum, 
or more Tithes, he ought to be condemned in Charges as 
above. 

16. If the Defendant is ſued for Predial or great Tithes, 
(to wit) for the Tithes of Corn and Hay; if he has not 
ſeparated his tenth part, nor compounded with the Rector, 


or him who has the right of receiving thoſe Tithes; he * 


ought to offer three times the value of thoſe Tithes; or ad- 
mit the Defendant has ſet out the tenth part, but doth for- 
bid or hinder the Rector, or other perſon who hath right 
to them, ſo as he cannot gather, or carry the ſame w_ 
E. | wit 
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with ſafety, .the Defendant onghe to offer twice the value 


of the Tithes : And this is provided by the Statute, (Sc. )' 


three times, or twice the value in the aforeſaid caſes. 

17. In a Cauſe of Tithes, though the Term Probatory 
be elapſed, and no Witneſſes are produced, yet the Plain- 
ciff, if he doth requeſt it, is to be reſtored to his Term Pro- 
batory againſt it be elapſed; in order whereunto he muſt 
alledge that this Cauſe is a Cauſe relating to the Church, 
and that by the neglec of his Client, negleCting to pro- 
duce his Witneſſes, within his Term Probatory,the Church 
is very mnch injured ; wherefore he muſt deſire that his 
Party may be reſtored againſt his Term be elapſed. Then 
the Judge doth fo reſtore the Party againſt his Term Pro. 
batory be elapſed, and doth aſſign him a new Term Pro- 
tatory, in preſence of the Proctor of the Adverſe Party 
diſſenting and proteſting as to the nullity of this Petition, 
and the decree of the Judge, and alledging that this Reſti- 
tution ought not to be made, referring himſelf to the Laws. 
But obſerve, that this Reſtitution ought only ro be made, 
when a Clergy-man, and not a Lay-man, doth fue for 
Tithes: And in ſach caſe, where the right of the Church is 
diſputed ; and not the particular right of the Rector, &c. 
that, is where the Defendant pretends, that there are no 
Tithes, nor any Sum due in lien of Tithes, nor any Tithes 
in kind due at all, Yet if a Lay-man doth prove himſelf 
to be a Farmer, and the Defendant doth deny, that any 
Tithes onght to be paid to that Church whereof he is Far- 
mer,thenthe Lay-manis to be reſtored as Reftor. Mr. Clarke 


has ſeen this Reſtitution obtained twice or thrice in one . 


Caufe, in a contradiftory Court, upon the aforeſaid Alle. 
gation. Yet if this Reſtitation be made oftner than once, 
the Judge is wont to condemn the Party, ( who defires 
a Reſtitution a ſecond time, ) in charges for retarding the 
proceeding from the day of the firſt Reſtirution, until the 
day of the ſecond Reſtirntion. The particular right or 


caſe, doth not prove the quantity or value of the Tithes 
fued for, nor that he is Reftor or a Lay-farmer. ) 

I8, If itis conteſted abont a'benefice, ( viz. whether 
ſica 


_— 


| 
private' advantage ( of which mention is made above ) is L 
faid to be, when a Lay-man or Rector, in the aforeſaid | 
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ſich or ſuch an one be Rector or Vicar, then the Proctor 
either of the Plaintiff, or of the Defendant may alledge, 
that whilſt the ſute depends , the Tithes and Profits of 
the Living in conteſt, are waſted; and it is to be feared, 
that the Parties will gather theſe Tithes by force of Arms ; 
and alſo that by reaſon of this ſute, the cure of Souls is not 
ſupplyed , wherefore to avoid theſe inconveniencies, he 
muſt deſire, that the profits of the Living may be ſeque- 
ſtred whilſt the ſute depends, and that the Sequeſtration 
may remain in the hands of ſome other indifferent perſons. 
Then if it appears by the Acts of Court, that both the De- 
fendants and the Plaintiff were Inſtituted to the Benefice in 
conteſt, though it doth not appear to the Judge, who 
hath the true right; os if Sentence is pronounced for the 
right of the one, againſt the right of the- other, though it 
be appealed from that Sentence, ar if it be conteſted be- 
twixt two ReCtors, about the right of the Tirhes of ſuch 
a piece of Ground ; the Judge in any of theſe caſes, may 
for the aforeſaid reafons, decree the aforeſaid Sequeſtra. 
tion, and commit the ſame to the Church-wardens, or 
other perſans of the ſaid Pariſh : Sufficient Bond being firſt 
given by them, for the due colleCting and faithful keeping 
theſe Tithes, to the uſe .of thoſe who have right to them, 
and that a juſt account ſhall be made of them, when they 
are required. This Sequeſtration being thus interpoſed, 
the Judge is wont to appoint a Miniſter to ſerve the Cure 
whilſt the aforeſaid ſute doth depend, and command the 
Sequeftrators to pav him out of the profits, ſuch ſalary as 
the Judge ſhall appoint. And this Sequeſtration is to be 
publrſhed in the Pariſh Church, in time of Divine Service, 
that the Pariſhioners may have notice of it, and obſerve, 
that this Petition is wont to be made by that Party who 
is oat of poſſeſſion of the Benefice, though this hinders not, 
but that the Party in poſſeſſion may alſo deſire a Sequeſtra- 
tion for the reaſons afore-named. Now the ſute being 

ended , the Sequeſtration is to be releaſed , and the pro- 

firs which are gathered, are to be reſtored to the Party 

who gets the Cauſe : Andif the Sequeſtrators refuſe to pay 
the ſame, they are to be called to give account of the 
things by them received, and are to be compelled by -4 
F Eccle- 


The Prattice of the PART.VI. 


Ecclefiaſtical cenſures, ro pay thoſe things received, i 
ſpecie, if they are extant, if not, then the real value of 
them. And if by frivolous delays or appeals, they injuſt- 
ly defer the ſute, and do not give an account, the forfei- 
ture of their Bond may be fied at the Common Law, 
( which was given at the time of granting the Sequeſtra- 
tion ) if the Judge ( before or to whom this Bond was 
taken) is pleaſed fo to order it. Which Judge, muſt give 
the Party grieved, thoſe Bonds and Letters of Attorney 
upon the ſame, to ſue and recover the penalty of the 
Bond, to the uſe of the Party fo grieved. 

I9. So ſoon as it appears to the Judge, who pronoun- 
ced the Sentence, ( whether for the Defendant, or for the 
Plaintiff) that it is appealed from the ſame, the Judge 
may in theſe Cauſes, and ( if it is requeſted of him, ) he 
ought immediately to put the Sentence in Execution as to 
the charges, and Tax. the ſame, and compel the Party to 
Pay them in all things, like as if it had never beenappealed 
from his Sentence; and this alſo, notwſthſtanding any In- 
hibition which is ſerved upon him, by reaſon of the Appeal, 
interpoſed from the Definitive Sentence ; and this is pro- 
vided by Act of Parliament, Anno 32. Hen. 8. Cap. 7. 

29. And although that Statute doth provide, that in 
a Cauſe of Tithes, though an Appeal be interpoſed from 
a Definitive Sentence, the Judge may execute his Sentence 
as to the charges, and may Tax the charges ; yet ſeeing 
_ this Execution and Taxation ought to be made according 
_ to the exigence of the Law in that behalf, (that is, in the 
preſence of the Party Appealing, or in penalty of his Con- 
tempt, if he be Lawfully Cited, and do contumaciouſly | 
abſent himſelf) it is Lawful to appeal from the ſame, up- | 
on the account of a nullity, notwithſtanding the aforeſaid 
Statute; and if the Judge doth exceed meaſure in che 
Taxation of theſe charges, ( as when only ten pounds are 
ave for the charges, he being offended perhaps that it is 
appealed from his Sentence , doth Tax them to forty 
Pounds ) alfo if the Judge doth excommunicate the Party 
whom he hath condemned in charges, for not paying the 
ſame, without giving him any Lawful Monirion (at leaſt ) 
to pay. the ſame : The Party condemned in thefe charges, 

| may 


——_— 
w 


0-8-1 


Ps TT LOOM @a 0 


' PART.VI. Ecclefialtical Courts. 


333 


may appeal not only from this exceſlive Taxation, (but 
alſo from the ſaid injuſt Excommumnication, as above) not- 
withſtanding the aforeſaid Statute. The reaſor is, becauſe 
in that Statute, it is provided in theſe words : And the 
Judge who pronounceth the Sentence, ſhall Decree or 
Tax the | reaſonable ] charges of the Party obtaining the 
Sentence, notwithſtanding it be appealed from the Defini- 
tive Sentence, &c. See the Statute. Therefore if the 
Judge exceeds meaſure in the Taxation of charges, he ex- 
ceeds the limits of his Commiſſion, mentioned in the ſaid 
Statute. Likewiſe if the Judge doth Tax thoſe charges il- 
legally, z. e. in the abſence of the Party or his Proctor ; 
or doth Excommunicate the Party illegally, for not paying 
charges without a Lawful Monition, to pay the charges 
Taxed, or before the day aſſigned for payment; in theſe 
caſes ( as well as-from exceſſive Taxation, &c. ) it is Law- 
ful co appeal, notwithſtanding the aforeſaid Statute. For 
every Statnte which is ſet forth againſt the Common Law, 
is to be ſtriftly interpretzd and taken, according to the 
Letter: And before this Statute was ſet forth, a Judge could 
not by Law, execute his Sentence (in a Cauſe of Tithes) 
as to the charges, or Tax them; ( at leaſt he could not 
compel the Party to pay them) if it were appealed from 
his Sentence, to a ſaperior Judge ; and if the faid Judge 
were inhibited or forbid to proceed. For at the time of 
making this Statute, all the learned Legiſlators were of 
this opinion touching the charges to be Taxed, or other- 
wiſe, what as is therein contained, would be void, (Scil.) 
that the Judge ſhould decree reaſonable charges ; and alſo 
in a certain conſultation held betwixt the Eccleſiaſtical 
Judges, and the Judges of the Common Law of this Realm, 
m the aforeſaid caſe, ( viz. ) whether or no it were Law- 
ful to appeal from an exceſſive and immoderate Taxation 
of charges, they were all. of opinion, that it was Lawful 
- appeal in theſe caſes, notwithſtanding che aforeſaid 
cature, 
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in all Cauſes of 
DEFAMATION. 


SECT. L 


. The word [| convitii | ought to be contained in the Citgs 


tion taken forth in this Cauſe. 


. What words the Libel ought to contain, and what ought 


to ve proved in _theſe Cauſes. 


. It is not Lanful to ſue direfly in theſe Cauſes, after a whole 


year is elapſed, from the time of uttering the words. 


. In what caſes an Aftion of Defamation may be com- 


menced, though a year is elapſed. 


. It is Iawful to ſue indireftly i» a Cauſe of Defamation ; 


that the Party aefaming may be pronounced to have incur- 
red the Sentence of Excommunication, after a year is 


elapſed. 


. Cauſes of Defamation commenced upon any Conſtitution, ( mn 


order to get the Defendant pronounced to have incurred the 
Sentence of Excommunication ) are not to be Inſtituted at 
the inſtance of the Party, as in other caſes, but of the Of- 
fice of the Fudge promoted and implored by the Party 


grieved. 


. The order of Reconvention m theſe Cauſes. 
. The manner of proceeding in theſe Canſes, hen the Party 


defamed ſues for Defamatory words, contained in a fa- 
mous Libel. 

A Witneſs bein png in a Cauſe, if he is defamed 7 
exceptions which are propounded againſt him, he may (ue 
the Party propoundmg them, in a Cauſe of Defamation, 


* To. The manner of drawing the Iabel in the Canſe. 


II. The manner of proving the ſaid Libel. 
I2. om of putting Semence in Execution, in theſe Cauſes 


Defamstion. 
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F no Aftion can be commenced for thoſe words, ( men- 
tioned in the- 4 ; Set. of the ; 4” Chapterofthe Firſt 
Part, ) at the Common Law, then may the Party grieved, 
ſac in the Spiritual Court, for thoſe or the like reviling 
words, in a Cauſe of Defamation or Reproach. And -ob- 
ſerve, that this word | Conwvity or Reproach | is wont to 
be writ in every Citation , together with the word | Defa- 
mationis, or Defamation | the reaſon is, (as Mr. Clarke 
has heard from more skiltul Proctors ) becauſe if the Plain- 
tiff doth not prove that the Defendant uttered words, 
which of their own nature were Defamatory, yer if he 
proves that the words were reproachful, he ſhall obtain 
the victory : And then the Party uttering them, 1s to be 
puniſhed at the pleaſure of the Judge, conſideration or re- 
ſpect being had tothe perſon defamed : The reaſon is, be- 
cauſe theſe words were uttered out of a malicious and 
angry . mind, and beſides, and againſt all fraternal 
charity. | | 

2. And although in a Cauſe of Defamation, it is ſaid in 
the Libel, that the words Defamatory were pronounced 
or uttered maliciouſly, and in a heat, yet if the words 
Libelled are Defamatory of their own nature, they are 
preſumed to have been ſpoke out of a malicious mind, al- 
though the malice be not proved. But in the aforeſaid 
Cauſes, when it is ſued for reproachful words, the Plain- 
tiff ought to prove by grand preſumptions, as brawlings, 
chidings, ( Scil. ſuch as proceed from malice and enmity, ) 
that the aforeſaid malicious words were uttered our of 
a malicious mind: For otherwiſe, as was faid before, if the 
words uttered are not Defamatory of their own nature, 
they are not preſumed to have been ſpoke out of a mali- 
cious mind. 

3. Seeing a Cauſe of Defamation is faid to be a crimi- 
nal, or a mixt Cauſe, that is, partly Criminal and partly 
Civil, if the Party Defamed doth not commence an Action, 
or Cauſe of Defamation, and conteſt ſite in the ſame, 
Within a year from the time of uttering the words, the be- 
nefit of an Aftion is taken away. by the lapſe of the year ; 
Mr. Clarke has often ſeen it thus adjudged, by the mg 

udges : 
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Judges : For in this Caſe, the Plaintiff ſeems to have remit- 


ted the injury, at leaſt he doth not ſeem to recall it to 


mind; eſpecially if the Party defaming, and the Party de. 


famed (after the words are uttered ) are very familiar 


and converſant together,in eating, drinking, and frequent. 
ly faluting each ocher, or other ſigns of familiarity. Bur F. 


the Defendant intends to uſe the benefit of this exception, 
to wit , that a year is elapſed ; it is expedient (at leait 
Mr. Clarke fays it was fo practiſed and conſulted, in a ve. 


ry weighty Cauſe, by the moſt learned, forty years ago) 


that he alledge the Premiſes, before the Cauſe be con- 


cluded, and refer himſelf to the Libel, the time of Conte. 


ſtation of Sute, rhe Proofs, and to the Law. Yer ſome of 
our late Advocates are of opinion, that it 'is ſufficient to 
acquaint the Judge with the Premiſes, after the Cauſe is 
concluded, ar the time of giving Information in the Cauſe, 


Let the Plaintiff rake heed therefore, { if it appear by the 


Premiſes, that a year is elapſed from the time of uttering 
the wotds, until the time of initituting the Action ) that he 
propound before the Cauſe is concluded, rhe reaſons why 
he did not proſecute this ſate within a year, from the time 
of pronouncing the Defamatory words. | 

4. Now although ic may appear by inſpeCting the Libel, 
by the depoſitions of the Witneſſes of the Plaintiff, and the 
time of commencing the Cauſe, that a year is elapſed 5e- 
twixt the time of uttering the words, and Commencement 
of the Action ; yet if thete Defamatory wordswere uttered 
in the abſence of the. Plaintitt, he being then perhaps in 
remote parts ot of the Kingdom; and if he doth inſtitnte 
the Cauſe, fo ſoon as he rerurns, or at leaſt within a *year 
afrer his return to thoſe parts, or that Pariſh, 'in which the 
Defimatory words were pronounced, and doth cauſe ſute 


to be conteſted in the fame, his Action 1s not taken away. 
Therefore if it doth appear by the Depoſitions, that a year Þ 


is elapſed from rhe time of uttering the words, and before 
the ſite is commenced, thongh nothing is depoſed by the 
Witneſſes, touching the preſence or abſence of the Plain- 
tiff: Therefore to avoid the difput;s and queſtions in Law, 
the Prottor of the Plaintitfmay alledge the probable Cauſes 
of his being ignorant that ſuch words were urtered aguind 
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him, ( ws. ) that-ar the time of uttering the ſame, he was 
out of the Kingdom, or in remote parts, far diſtant from 
the place, where thoſe words were uttered; and that he 
hath Infticuted his Action, within a year after his return to 
thoſe parts, or that Pariſh where the Defamatory words 
were pronounced : Which things being proved, the Plain» 
tiff ſhall obtain victory in the Cauſe. 

5. Alſo though the Party defamed has notice of the De- 
famatory words, and doth not commence his Cauſe of 
Defatnation, within a year from the time of uttering the 
ſame, and from the time of having ſuch notice ; yet 
may he ſue in a Cauſe of Defamation, after a year is elap- 
ſed, alledging in his Libel , the Provincial Conſtitution 


which begins | Authoritate wel patris om- 
nipotentis, 8c. and that the Defendant 
did utter ſuch words, &c. that thereby 
he incurs the Sentence of Excommunt- 
cation, pronounced in the ſaid Conlti- 
tution : And in the concluſion of this 
Libel, che Plaintiff muſt defire that right 
and juſtice may be adminiſtred, and that 


, the Defendant may be pronounced to 


have incurred this Sentence of Excom- 


+ Lindwoed. de Senten, excommun. 
c. Authoritate Dei patris ommpoten- 
tis; queritur ſi pars grauata, fit infa- 
mata de cr1mine ante prolationem 
eorundem werborum per Reum; an 
Rens incideret in pwnam Canon. 5 
excommunicationis ? Sef, item ex- 
com. verb. unde quenam circum- 
ſtantie faciunt defamentem mcurre- 
re, penam hujus conſtitutienis, 5 
quenam penitentia ſatisfacit , ele- 
ganter notatur in gloſſ. ſuper verb. 


munication: And Defamatory words quacunque de Cauſe. 
being proved, (ſuch as contain any 

crime, comprehended in the ſaid Conſtitution) Sentence 
is to be prorounced, according to the rmatrers requeſted in 
the Libe], ( that is) that the Party defaming hath incurred 
the Sentence of Excommnnication, ard that he is to be de- 
nouprced as ſuch; and the Defendant is to be condemned 
in Charges made by the Plaintiff, and is not tq be abfolved 
from this Sentence of Excommunication, until he doth ſa- 
rife the Church, that is, until he do penance to be af- 
ſigned by the Judge , for ſtanding ſo long in the Sentence 
of Excommunication : For the Sentence of Excormmunica- 
tion pronounced in this caſe, doth affict the Party from the 
day on which the Defamatory words wete pronounced, 
and the Sentence pronounced in this caſe, is faid ro be 
a Declaratory Sentence of the fat committed. Bur the 


fatisfaction made to the Church; (whereof mention is ever 
did) 
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now made) is this ;, the Defendant convened ought firſt to 
confeſs, that he hath grievouſly offended God, 'by malici- 
ouſly uttering Defamatory words againſt his Neighbour; 
.and muſt name particulariy ( in the penance.) the Plain- 
tiff, and the Defamatory words themſelves; and then he 
ought firſt to ask pardon of God , and afterward of the 
Party grieved. This penance, or rather this ſatisfaction to 
the Charch, ought to be done either publickly in the Pariſh 
Church of the Party defamed,or of the Party defaming,orin 
any other place,to be aſſigned at the pleaſure of the Judge, 
according to the quality of the Cauſe, and of the perſons, 
6. But ſeeing that in all other Cauſes, where any one is 
ſued, or an Aftion is commenced againſt any one, to 
have him pronounced to have incurred the penalty of the 
Canon, or the Sentence of Excommunication pronounced 
in the Caron, the Plaintitls who are grieved and injured 
in theſe caſes, are not wont to commence their Actions di- 
rectly in their own names, againſt the Parties offending, 
but only as Promoters of the Office of the Judge ; implo- 
ring his Office in that behalf. For example, ſuch'an one 
laid violent hands upon a Clergy Man, for which thing he 
is Excommunicate, pſo fatfo : Or fuch an one kept a braw- 
ling and a diſturbance in the Church, for which thing, he 
doth incur the Sentence of Excommunication, ipſo fa: 
Or fuch an onc hath Temerarily Adminiſtred the Goods of 
any one Deceaſed, or dota obſtruct and hinder, fo as the 
Deceaſeds Will ca:not have its eftect, or ſo as the Goods 
cannot be priſed and inventaried , by reaſon whereof, 
chey are Excommunicate, 'spſo fatto: The Parties grieved 
in theſe caſes, are not wont ( if they deſire that thejr Ad- 
verfaries may be corrected and pronounced to have incur- 
red the Sentence of Excommunication inflicted by Law ) 
to commence theſe Actions and Cauſes in their own names, 
bur only to promote and implore the Office of the Judge, | 
and Object and -Article the aforeſaid crimes to the Defen- 
dants, in the name, and of the Office of the Judge, by 
them promoted. Upon the like reaſons therefore,Mr. Clarke 


PART. VI. . 


is induced to believe, that in Cauſes of Defamation, ( that 
the Defendants may be pronounced, ro have incurred the 
Sentence of Excommunication ) it is requiſite that the Pat-| 

tics 
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ties grieved ſue not in their own names, but only as 
Promoters and Implorers of the Office of the Judge; in 
which caſes the effect or ſucceſs, may be expected, as in 
a Cauſe of Defamation, otherways inſtituted. Bur in re- 
ard not only at this day, but by ancient praCtice of the 
urts of the Arch-biſhop of Canterbury theſe Cauſes of 
Defamation, ( inſtituted as to the penalty mentioned in 
the Conſtitution ) were and are wont to be commenced 
in the names of the Parties defamed, ( wiz. ) to anſwer 
N. in a Cauſe of Defamation, and not of the Office of the $.Reconventis 
Judge promoted , therefore Mr. Clarke ſubmits to the ff mb1lalrud 
Judgment of the learned Judges and Advocates, whether 7 Attio 
or no it be more fafe, ro commence theſe Cauſes of* Defa- p. warp 
mation, according as is practiced at this day, or in man- rem, durante 
ner as was even now ſpoke in this number. Conventionis 
7. If any is cited to anſwer in a Cauſe of Defamation, /#4icto viciſſim 
if the Plaintiff hath alſo defamed the Defendant, the De- {8 ©9921"; 
fendant may in the very ſame Cauſe, reconvene the Plain- uſtiriga yas 
tiff, f that is, he may give a Libel in preſence of the Plain- do Cameral. 
tiff or his Proftor, though no Citation was firſt taken out Þ- 3: *#t. 39. 
againſt him. Bur in theſe caſes of Reconvention, the Par. 
ties muſt proceed together in the con- # ETA WY 
teſting of Sute, * in the deſiring one and pris diem droidim py Fore 
the fame Term Probatory, in the pro- perirs ſimultaneo proceſſu, ante litis 
duction of Witneſſes, in the concluſion, <omteſtationem ; h.ec vero ante fit cor: 
and in the pronouncing of Sentence ; fe i= Cauſa, ſed proceſſu ſepar.-. 
and's bad od pigs 2 to, Unmius diſput 10. n. 19. in fin. 
o on in all things , unto the end Gi Zacob, Blum. proceſſ. Camerel. tit.40. 
the ſute: And ( as Mr. Clarke has com- =. 12. Alciat prax. de reconventicue 
monly known, and had it practiced) fot- 123. Lanfr.c. ſepe. n. 41. quan- 
if Defamatory words, mentioned in the 4 haber locum reconventioibi trad» 
Libels are mutually proved, a mutual *”? S n.42, 43 
compenſation is to be made, both as to the Penance and 
the Charges ; that is, there ought to be no Penance en. 
joyned, nor any condempation in charges on either part. 
But it is otherways, where two ſeveral Cauſes of Defama- 
tion are commenced. And obſerve, that in Cauſes of Re- 
convention , though a Compenfation or a Compoſition 
may be made berwixt the Parties; yet ſeeing Defamers 
are fn to becorrefted, and are alſo by the Provin- 
cial nſtitutions, to be denounced for Excommunicate 
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perſons, the Judge may, if be wall, correct theſe Defamers 
of his mere Office, at his pleaſure. 

8. Now in ſuch caſe where the Party defamed ſucth for 
D:famatory words contained in a famous Libel, the Plain- 
titf muſt not only propound that Article which is ſq gene- 
ral and uſual in a Cauſe of Defamation, (viz. ) that the 
Defendant upon ſuch a day, and in ſuch a place uttered 
ſuch words, ( Scil. ) the words contained in the famous 

| Libel, &c. bur alſo another ſpecial and particular Article, 
that upon ſuch a time, and in ſuch a place, the Defendant 
writ and publiſhed, or cauſed to be writ and publiſhed, 
a certain famous Libel, annexed to theſe preſents, [If the 
Plaintiff has the Libel, if not then he maſt ſay in this ſþe- 
cial Article ] containing theſe following words, or the like 
words in efteCct, ( and here muſt be inſerted thoſe Defama- 
tory words, contained in that famous Libel.) Or if the 
Plaintiff has only a Copy of that. famous Libel, the ſaid 
Copy is to be annexed to the Libel, which is given in this 
Cauſe of Defamation, adding theſe words, | the tenor of 
the Schedule annexed to theſe preſents, which he deſires 


manner arc to be puniſhed with a more grievous puniſh- 
ment, than thoſe who defame only with words. 

9.' Although the Plaintiff or the Defendant, may have 
propounded Exceptions ayainſt witneſſes, [ for their ds 
tence, as they pretend, ] .containing Eccleſiaſtical crimes, 
and Defamatory words, for which the Witneſſes are lyable 
to be corretted in the Eccleſiaſtical Court ; yet if they 
make default in the proof of theſe Exceptions, the Wit- 
neſſes may commence an Action, either before the ſame, 
or any other Competent Eccleſiaſtical Judge, againſt the 
Parties propounding theſe Exceptions, in a Cauſe of Def: 


to defame the faid Witneſles, bnt only for his own juſt de- 
fence in the ſaid Cauſe : Which Proteſtation is wont to be 
inſerted at the end of the Exceptions, or at leaſt in the Ads, 
at the time of propounding the ſame. 


may be accounted as read, and inſerted here. } Andif the | 
Plaintiff proves his Intention, the Parties defaming on this. 


mation ; notwithſtanding that the Party propounding 
ſaid Exceptions , doth at the time of propounding them, 
proteſt that he doth not propound the ſame, with an intent 
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,To., In this Libel is inſerted nor only thoſe general and 
uſual Poſitions, which are put in an ordinary Libel, in a 
Cauſe of Defamation, but alſo the ſpecial and particular 
Poſitions following are to be added. ( wize) Item, ther 
upon-ſuch a day and year, in ſuch a Cauſe, berwixr ſich 
perſons, AM. ( that is the Plaintiff in this Cauſe ) was pro- 
duced in this Court ( or in ſuch a Court, if the Caute of 
Defamation is not inſtitured in the ſame Court, where the 
Witneſſes were produced ) as a Witneſs, and was ſworn 
and examined, as appears by the Acts of the Conr, to 
which the ſaid Party thus propounding , refers hime!f. 
Item that N. the Party againſt whom the faid -Wirnet*, 
(now Plaintiff in this Cauſe ) was produced, upon fich 
a day and year exhibited certain Exceprions, or rather 
a certain famous Libel ; ſuch a Pofition whereof ( con- 
taining the effeft or tenor following ) is ſpecified in the 
Schedule annexed to theſe preſents: And here muſt 
be inſerted, the Tenor of that Poſition, which con- 
tains the Defamatory words. Trem, that the faid N. th2 
Defendant in this Cauſe , hath made defanit in proof 
of the' ſaid pretended Exceptions, or rather of the fa- 
mous Libel, mentioned in the aforefaia Poſition , or 
ſpecified in the Schedule, annexed to theſe preſents: 
And then the other ordinary Poſitions are to be 1nſerted. 

IT. If the ſaid Cauſe of Defamation is Inftituted by the 
Witneſs in the ſame Court, in which the Party defamed 
was produced as a Witneſs; then after Sute is conteſted, 
and a Term Probatory is aflignzd, the Proctor of the 
Plaintiff may acquaint the Judge, that in ſupply of proof 
of the. Contents of his Libel, already given in this Cauſe, 
he doth exhibit a certain At diſpatched in this Court, (that 
is, the Att diſpatched on the day, in which the Exceptions 
were  propounded ) betwixt N. and A. ( vis. ) betwixr 
ſuch a Plaintiff and ſach a Defendant in ſuch a day and 
year; and alſo thoſe particular Exceptions themſelves, 
and eſpecially ſuch a Poſition of them, .-propounded by the 
ſaid N. (the Defendant in this Cauſe of Defamation, ) on 
the day and year aforeſaid given into Court, and remain- 
ing in the Cuſtody of the Regiſter of this Court, wherc of 
mention is made in the aforeſaid At : And then he mult 

* 1 alledge, 
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alledge, that all and ſingular the things and matters con- 
rained in the ſaid At, were had and done, like as is con- 
tained in the ſame, referring himſelf to the Acts and the 
Regiltry of this Court, ſo.far as they make on his behalf. 
If the Defendant in this Cauſe of Defamation, hath pro- | 
ved the faid Exceptions, in that firſt inſtance, wherein he 
propounded them, he may reply for his defence, that he 
hati proved and juſtified theſe Exceptions, and that he did 
not propound the ſame, with an intent to defame the Wit. 
neſſes, who is now Plaintiff, but only for his juſt defence 
in the Cauſe ; which Allegation being admitted, in ſupply 
of proof of the fame, he may in manner and form afore. 
ſaid, exhibit the ſaid Acts, and the Depoſitions of the Wit- F 
neſss by him produced , upon the aforeſaid Exceptions. } 
But admit the Defendant has not proved thoſe Exceptions 
in the ſaid inſtance, yet he may prove the ſam? in this in- 
itance: And if he doth prove them, he muſt be diſmilt 
with charges, from the inſtance of this Plaintiff, who pre- 
tends himſelf ſo defamed. Burt if this Cauſe of Defamation 
is not commenced in that ſame Court, in which the afore- 
ſaid Exceptions were given, then to prove the Libel, the 
ACt and the Exceptions aforeſaid are to be exhibited under 
the Hand of the Regiſter of the Judge, before whom they 
were given, or elſe by a publick Inſtrument, under the 
Seal of the Judge, and the Subſcription of the Regiſter : 
Ando in all things elſe, the Defendant muſt prove as be- 
fore, ( Scil. ) that he hath already proved the Exceptions 
given by him, in the firſt inſtance; and he muſt alledge 
and prove, like as is ſhewn [| touching the Exhibition of 
an Inſtrument, made upon an Extrajudicial Appeal } this 
only excepted, that if the Proctor doth deny that ſuch Ex- 
ceptions were given and propounded, the Plaintiff ou 

to prove it by Witneſſes, ( wiz.) by the Regiſter, the A 


- ary, the Scribe and their Clarks, or by a ſearch. And 


obſerve, that if the Proftor in the name of his Client, and 

by vertue of a ſpecial Proxy, did propound the faid Ex- 

ceptions, the Defendant in whoſe name theſe Exceptions 

were propounded, muſt not be ſued, bit the Proftor who 

propounded them. Therefore let the Proftor beware. It | 

may alſo be enquired here, whether or no the m_ 
W 
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Which are made upon the aforeſaid Exceptions, when the 


Cauſe depends betwixt other perſons, and in the abſeric2 
of the Witneſs, do make full proof againſt this Witneſs, in 
order to juſtihe the proof of the ſaid Exceptions, in this 
Cauſe of Defamation. Admit they do make proof, yet 
the Party defamed may except againſt, and reprove thoſe 
Witneſſes, whether the Party ( againit whom they were 


produced in the firſt inſtance, or Cauſe) did excepe | 


againſt them or not, at the time of their being produced 
to prove thoſe Defamatory Exceptions. 

I2. In order to get the Sentence put in Execution in 
this Cauſe, the Party who gets the Sentence, muſt cer- 
tie and exhibit a Citation, accuſe rhe contumacy, and 
make requeſt as is ſhown { touching the manner of put- 
ting the Sentence in Execution, in Plenary Cauſes | until 
you come at theſe words | and then a Monition is to be 
granted ? inſtead of which words, the Party obtaining the 
Sentence, muſt defire the Judge to decree the Party 


- |. againft whom Sentence is pronounced | to be called to 


appear upon ſuch a day, to ſee Penance enjoined him, and 
to receive this Penance ; as alſo that he may be admo- 
niſhed to pay the Chatges, and ſo on according to form. 
Which Petition che Judge grants; and if the Monition 1s 
executed upon the Party in due time and place, and 1s 
brought into Court with an Authentical Certificar, if the 
Party doth not appear, Penance cannot be enjoined in Pe- 
nalty of his Contempt, at leaſt he cannot be admoniſhed 
to do the ſame, (the reaſon is, becauſe that aithough Pe- 
nance might perhaps be enjoined in Pegalty of his Con- 
tempt, yet the Party not appearing, he cannot be admo- 
niſhed to perform the ſame ) bur he is to be Excommuni- 
cate in Penalty of his contempt : And if he appee? after- 
ward, the Judge may ( at the Petition of the Plaintift ) 
aſſign the Defendant to do penance, for uttering theſe De- 
famatory words : ( viz.) If the Defamatory worus were 
uttered in.a publick place, then the Penance is to be done 


- publickly: Though it is wont to be done in the Pariſh 


Church of the Party defamed, in time of Divine Service, 
in preſence of the Party, (if he thinks fit to be preſent ) 


but Linnen Veſtments muſt not be put on, as in Cauſes of 
Y 4 ' Cor- 
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CorreCttion. Bur if theſe Defamatory words are uttered 


in a private place, then the penance is to be done in the 


houſe of the Party defamed, or 1n the houſe of ſome honeſt , 


Neighbour ; and the ſaid Penance is wont to be enjoined 
on this manner : The Party defaming muſt fay publickly, 
that in ſaying ſuch and ſuch words, ( Scil. thoſe words 
which the Judge has pronounced in his Sentence, were 
ſpoke ), he hath defamed the Plaintiff ; and therefore he 
muſt firſt beg pardon of Almighty, and then of the Party 


defamed, for uttering theſe words. This Penance being . 


ordered and enjoyned on this manner, the Judge at the 
Petition of the Party defamed, muſt admoniſh the Party 
defaming, to perform the ſaid Penance on ſuch a day, 
and to certifie under the Miniſters Hand, ( and the Hands 
of thoſe who were preſent at the time of doing this Pe- 
nance, ) as to the manner of performing the ſame on 
that day; or elſe to appear upon the ſame day, to ſee 
en eo Excommunicate, for not doing according to ſuch 
onition. | 


{ 
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<<. 


Of Double QUERELES. Their difference, and 
the whole order of proceeding im them, 


TROL K 


T1. Of 4 Double Querele im a Cauſe about a Benefice, what 
- it us 


2. What things are contained in this Double Duerele, and the 
form of u. 

3. The manner of Executing this Double Luerele, and what 
things are to be done by the Party who is preſented to the 
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4. The manner of Obtaining a Citation viis 8 modis, 5f the 
Biſhop cannot be Cited. 
F. Is what caſe the Party preſented is not bound to exyett 
' rhe time aſſigned the Biſhop to Deliberate, as to the 
Tubceas: 


6. The form of Cenyying the Double Duerele. . 
7. The Petition of the Proftor, in order to get the Fudge his 
b Decree, when the Double Querele is returned, if the 
Biſhop appears' not. 
$8. The form of the Oath to be taken by the Miniſter, to be In- 
ftituted to the Living. 
9. The manner of proceeding in this Double Querele if the 
Biſhop doth appear. 
Io, Of 2 Deable Querel in other Cauſes. 
J II. A Third Perſon may come in for his Intereſt jn theſe 
Double Quereles. 


_ — 4 —— 


— The Praftice of th PARTNT: 


 FGal bx. IF a Clergy-man is preſented to a Church, } and doth ex- 
obs. 28.09 The- hibit this Preſentation before the Biſhop of the Dioceſe, 
los. de por or his Vicar General in Spiritual things, who has power to 
_—_——— inſtitute, and doth requelt to be inſtituted by him ; if the 
parronatus Biſhop doth refuſe to inſtitute and admit him, he may 
Pauli de Cila- complain thereof, to the Official of the Arches, or to the 
dinis. part. 6. Judge of the Court of Audience, which Judges are wont 

_ = 2. towrite back to the Biſhopin form of Law ; to the follow-./ 

P4395. ing effects, and that Reſcript is calledſa Double Querele. 

* Non fit inſti- 2. The Double Querele * is to be drawn in the name of 
tuenda ante the Judge, who grants the ſame, and muſt be direCted as 
_ 28- an ordinary Citation is direted, and this Double Querele 
———_— muſt firſt contain briefly theſe things, ( viz. ) that ſuch an 
olefie Angli> One being preſented to ſuch Benefice now vacant, hath de- 

74nge, Palins fired Inſtitution, and the Biſhop hath refuſed to admit him. 

+b epiſcopo fie Then ought to be inſerted, not only the Monition, but alſo 

Pom «* the Citation and an Inhibition as follows. { viz.) Firſt, the 

FO Biſhop or his Vicar General (who hath power to Inſtitute) 

wm.Can. 95, Muſt be admoniſhed to admit and inſtitute N. the Perſon 

preſented to ſuch a Church, within ſuch a time, (to wit, ) 

within nine days, or ſometimes within fifteen days; three 

of which days, (if nine are appointed, ) orfive, ( if fifteen 

are appointed, ) are wont to be aſſigned the Judge, (from 

whom it is complained ) for the firſt Peremptory Term, 

and three or five for the ſecond, and three or five 

for the third Peremptory Term, and a Canonical 

Monition : Which days being elapſed, and the ſaid N. not 

| being inſticuted, nor Juſtice being adminiſtred, the Biſhop 

muſt be Cited to appear in Perſon or by his lawful Pro- 

or ( who is ſufficiently inſtructed) upon the tenth or 

fifteenth Gay, after the Execution of this Double Querete, 

(if it be a Court day ) or otherways upon the next Court 

day, ( as in an ordinary Citation and alledge and ſhew 

a reaſonable and lawful Cauſe, if he hath or knows any, 

why (for this his negleft, and the not adminiſtring of 

Juſtice ) the right of inſtituting and induCting, the Miniſter 

{ſo preſented, may not occur to the Judge who grants this 

Double Querele, and why the Miniſter thus preſented, 


may not be inſtituted and inducted upon his _— 
| e 
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" The Biſhop and his Vicar are alſo to be inhibited, that 


whilſt this Double Querele depends undetermined,they do 
not attempt to do any thing, in prejudice of the Party 
complaining, under Penalty of the Law. Ir is very ne- 
ceſſary, that this Inhibition be made; for ſometimes the ' 
Biſhop, or the inferior Judge, after the Execution of this 
Double Querele, and before it be returned, ( at leaſt be. 
fore the day of appearance ) deth admit another Clergy- 
man, to the great prejudice of the Party complaining, 
and in contempt of the ſuperior Judge. Which thing. if 
they do, they are faid to have committed a greater con- 
tempt than if they did it, where no Inhibition is : And ſuch 
an Admiſſion being made, ( after the Execution of this 
Double Querele, and after the aforeſaid Inhibition, gran- 
ted by the Judge who grants this Double Querele ) is firſt 
of all to be revoked , and to be declared as null, and inva- 
lid. The Arch-biſhop alſo, ( whoſe Juriſdiftion and Au- 
thority is contemned in this cafe, and likewiſe the Ofh- 
cial of the Arches, (as appears by the ancient cuſtoms of 
that Court) may proceed againſt the Biſhop thus attempt- 
ing, in a Cauſe of contempt, and may correct him at his 
pleaſure, Canonically ; yea:although the Perſon preſented, 
and obtaining this Double Querele, were found altoge- + rpjſcopus 
ther unfit, in reſpect of his Converſation, his Manners, Re- non poreſt ab 
ligion and Doctrine. Bur the puniſhment and correCtion 9ffczalibus Ar- 
of the Biſhop | offending in this caſe, is wont to be referred f 


joupi con- 
to the Arch-biſhop himſelf. 7 E 

3. In order to get this Double Querele Executed, heb! > 
Party preſented muſt procure ſome Literate Perſon ro ad- provincia vel 
moniſh the Biſhop, to Inſtitute the Perſon preſented, 6 
adminiſter Juſtice, within the time —_— in the Don. *#-! bb off 
ble Querele, and alfo to Inhibit him, according to the Te- =. 6. abi. chef 
nor of the Inhibition therein mentioned likewiſe : Which 65. Dp. D. in 
being executed within three days, the Miniſter who was Decr. quos 
thus preſented, muſt go to the Biſhop, and with all due re- —_ = 
verence, muſt deſire that he may be Inſticuted, and that , of 2000- 


Juſtice may be done him ; and muſt offer himſelf ready Rat.cpiſcops c.2. 


'and prepared to Subſcribe the Articles of Religion, ( which $e#. 2. n. 9. 


are uſually ſubſcribed by the Clergy, at the time of their verb. oftavo ab 
being admitted to Eccleſiaſtical Benefices) and to take = Offic 
Oat 
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Oath of Supremacy (according to the Statutes of this 
Realm, ſer forth on that behalf) and of his Canonical Obe- 
dience to the Biſhop, or any other Lawful Oath, required 
in this caſe. And this the Party preſented muſt do at two 
times more, Within the time preſcribed, ( viz.) upon each 
third day ( if nine days are appointed, ) or upon the 
fifth day (if fifteen days are appointed for the Inſtitution ) 
at leaſt, if he can have the preſence of the Biſhop; if he 
cannot, then he muſt make a Preteſtation hereof, and re- 
queſt Witneſles to give their Teſtimony upon it : And if 
the Biſhop within the time aſſigned, takes no care to inſti- 
| tute the Perſon preſented, . then theſe deliberatory days 
being elapſed, the Perſon preſented myſt take care that 
the Biſhop be Cited according to the Tenor of the ſaid 
Double Querele. | 

4. If the Biſhop doth abſent himſelf from the Mandatary, 
or rather is hindered by other urgent affairs, fo as the 
Mandatary cannot cite him ; the Mandatary muſt ſignifte 
( with all due reverence )) to thoſe of the family of the 
Biſhop, that he hath a Citation, (wiz.) a Double Querele, 
at the inſtance of N. the Miniſter preſented to ſuch a Bene. 
fice, to execute upon the Biſhop, and muſt deſire that he 
may come to the Speech of the Biſhop; which if he does 
not obtain, the Perſon preſented muſt expect that day, 
which was intended for the Biſhops appearance, if in caſe 
he had been Cited, and then ger him called, and if he 
doth not appear by his Proctor, nor fatishe the Contents of 
the Double Querele, a Citation muſt be Decreed againſt 
him, wiis & modis, asin other Cauſes ; but before the ſame 
is executed, a Petition muſt be made by the Mandatary, 
to the intent that he may have acceſs to the Biſhop, to 
execute the Mandate upon him perſonally, and if he 
cannot ſo do, then the Citation is to be affixed to theouter- 


moſt Doors of the Biſhops Palace, or of the Houſe where q * 


the Biſhop reſides , or elſe upon the Doors of the Cathe- 
'dral Church of his Biſhoprick. 

. F. If the Biſhop is admoniſhed by the Mandatary, or is 
requeſted to adminiſter Juſtice, and admit the Perſon pre- 
fented as above, and after the aforeſaid Mandate is Execu- 
ted, he doth refuſe expreſly to inſtitute the Perſon pref 

>» t 
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ted, or to admit him ; then the aforeſaid Mandatary may 
immediately cite the Biſhop to appear as above; and the 
Party preſented is not bound to expect the time given in 
the Double Querele, # that is, he is not obliged to go to + two vero c6- 
the Biſhdp, nor to cite him, after the days aſſigned to in- /u quo epsſeo- 
ſtitute, are elapſed ; the reaſon is, becauſe time-was given pus expreſſe 
him to conſider of it, and he by expreſly refuſing to inſti- _ ſe nolle 
rute, doth refuſe the time given him to deliberate or con- [;,,,cum, 2s 
ſider of it. teſt obtinere 
6. The Mandatary ought to certifie the Party complain- c_ Jue= 
ing, or his Proctor by Letters, or by a Subſcription indor- 74/47 non ex- 
ſed on the back of the Double Querele, not only as to _—_ 
the day of the Execution of the Monition , made to the ;,,,4 Can. 95- 
Biſhop to inſtitute the Party, bur alſo as to thoſe days, in 
which the Party preſented did defire himſelf to be inſtitured, 
alſo on what day he cited the Biſhop to appear, arid on 
what day he inhibited him; and if the Biſhop refuſeth to 
admit the Party preſented, the Mandatary ought likewiſe 
to certife thar. 
7. On the day aſſigned for the Biſhops appearance, the 


' Plaintiffs Proftor muſt exhibit his _y for N. the Clergy- 


man preſented to ſuch a Benefice, &c. and bring in the 
Original Mandate, with a Certificate indorſed thereupon, 
and muſt accuſe the contempt of M. I. the Biſhop, who 
was admoniſhed to inſtitute my Client, to the Church of R. 
within the time ſpecified in this Mandate, and to admini- 
ſter him Juſtice, or otherwiſe to appear on this day, in 
this place, to ſhew cauſe, why through his neglect, the 
right of inſtituting the ſaid NN. ought not accrew to this 
Court, and the Judge thereof: And ſeeing he has nottaken 
care to inſtitute the ſaid Plaintiff, nor to adminiſter Juſtice, 
nor to appear, nor to alledge any Cauſe ; wherefore the 
Prot&tor muſt defire that he may be accounted contuma- 
cious, and in penalty of his contempt, that it may be pro- 
nounced and Decreed, as is mentioned in the ſaid Man- 
date, now brought into Court, ( that is ) that it may be 
pronounced for the Juriſdiction of this Court, and that the 
right of Inſtitution, &c. doth accrew to the Judge of this 
Court, through the neglect of the Biſhop. Then the Judge 
muſt cauſe the faid Biſhop to be called three times publickly, 
and 
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and if he doth not appear either by himſelf or his Proctor, 
the Judge muſt pronounce him contumacious, and in pe- 
nalty of his contempt, he muſt pronounce the right of In- 
ſtituting N. to the faid Rectory, to be devolved to his 
Court, through the neglect of the Lord Biſhop, and muſt 
decree the ſaid N. to be inſtituted to the ſaid Church, and 
that the Ordinary of the place, ( viz. ) the Arch-deacon 
ſhall be commanded to induct him. In theſe caſes, the 
aforeſaid call being made, the Judges are wont to remit 
the Miniſter preſented, to the examination of the Arch- 
biſhop, that if he finds him capable, he may write back to 
the Judge, in order to have him admitted : Then a Bond: 
muſt be entred by the Miniſter to be Inſtituted, to keep 
harmleſs the Judge ( who Inſtitutes him) by reaſon of 
this Inſtitution, according to the uſe of the Regiſtry. In 
theſe and the like Cauſes, it hath uſed ( rime out of mind ) 
that the Letters of Inſtitution are to be paſſed under the 
Seal of the Judge, and to. be delivered to.the Party, and 
a Mandate is .to be decreed to the Arch-deacon of the 
place , for his Induction : Which Arch-deacon is wont 
and ought either Perſonally, or by his Official, really and 
attually to induct the Miniſter inſtituted to this Benefice, 
and give him real poſſeſſion of it, 

8. Now the Miniſter preſented to a Living, before he 
's inſtituted, - ought firſt to take the Oath of Supremacy, 
mentioned in the ACt of Parliament, and then he ought to 
Subſcribe the Articles of Religion, mentioned in the faid 
Statute,and then he ought to Swear Canonical Obedience to 
the Arch-biſhop of Canterbury,and(ifhe be a Vicar)he ought 
alſo to Swear,that he will keep reſidence in his Vicarage. 

9. If the Biſhop doth appear, and doth alledge ſuffici- 
ent Cauſes, why he did not admit the Miniſter preſented, 
as for example, becauſe the Church is already full, by 
reaſon of another incumbent ; or that the faid Miniſter is 
infamous, vicious,ſymoniacal,or one unlearned, fo as that he 
cannot give an account of his Faith in the Latin Tongue, 
or that he hath another Benefice, much exceeding the Li- 
ving in conteſt, in value : Then they muſt proceed in this 
buſineſs, as in other Summary Cauſes,and both Parties may 
reply,give Duplications, and except againſt the Witneſſes, as 

| in 
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in other Summary Cauſes: And if in the end,theſe Cauſes al- 
ledged by the Biſhop,are not prov'd, it muſt be pronounced 
as above, (by the Definitive Sentence (or the Interlocutory 
Degree)for the Juriſdiction of the Judge,and the Party pre- 
ſented is to be Inſtituted,(the Premiſes before ſpecified being 
obſerved)and the Biſhopisto be condemned in Charges. But 
if the Biſhop doth prove the Premiſes objeCted,or any part of 
them (in order to ſtave off the Intentianof the Plaintiff)why 
he was not obliged to Inſtitute the faid Miniſter,and that he 
is not Contumacious for not Inſtituting him, (notwithſtand- 
ing he were admoniſhed as above ) then Sentence is to be 
given for him, and. the Miniſter fo preſented, is to be con- 
demned in charges, which are made on behalf of the Bi. 
ſhop. But if the Biſhop will not conteſt, nor defend the 
aforeſaid Sure, the other Clergy-man, (who polleſles the 
Benefice in controverſy, or is perhaps preſented to it,) is 
wont to take the Sute upon him, and appear and alledge, 
that the Church is full, in reſpect of his Perſon, Bur if 
theſe Alledgements are given on the part of the Miniſter 
preſented, and not of the Biſhop, the Judge of the Quc- 
rele, is wont firſt to pronounce for his Juriſdiction in this 
behalf, and that the right of Inſtituting is devolved to him, 
and to. his Court, ( if none of the Premiſes obſtruCt ) be- 
cauſe the Biſhop hath alledged no Cauſe, why it may not 
be ſo pronounced : Yet theſe things ought-to be done, in 
penalty of the contempt of the ſaid Biſhop. And though 
rhe other Miniſter who is thus preſented to the Living alſo, 
is wont to take this ſure upon him , yet if the. Bi- 
ſhop pleaſeth, and if he gives a ſufficient Mandate 
for it, the Clergy-man (who is alſo preſented to the Be- 
nefice in controverly, and who intends to oppoſe the Ad- 
miſlion of the Party complaining ) may Fee a Proctor, in 
the name of the Biſhop, to alledge thoſe Cauſes againſt 
the Admiſſion of the Party complaining : And in this caſe, 
becauſe theſe things are alledged in the Name of the Bi- 
ſhop, they ought not to pronounce for the Juriſdiction of 
the Judge, unleſs in the event of the Proof, or non pro- 
ving of theſe Alledgments. But obſerve, that if the Cauſe 
why the Biſhop hath refuſed ro admit the aforeſaid Clergy- 
man, ( who took out the Double Querele ) be this, (Sci/. ) 
that 
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that another Clergy-man is alſo preſented to the faid Be- 
nefice, this Cauſe is not ſufficient, and concluding, ſo as 
to excuſe the Biſhops negligence. For if two Clergy-men 
are preſented to one and the fame Benefice, the Biſhop to 


purge his negligence,ought to make an Inquiſition abont the 
right of Patronage; and he is altogether negligent, ( if cf 


while the Church is vacant ) two Miniſters are preſented 
to the Living, and the Biſhop doth not procecd to an Inqui- 
ſition. But if it doth appear to the Judge, ( to whom it is 
complained for Juſtice as above ) that the ſaid firſt Clergy- 
man, thus complaining, ought not to be admitted, by rea- 
ſon of his Incapacity, or other defects, 4f the ſecond Clergy- 
man (exhibiting his Letters of Preſentation, to the Church 
in controverſy, and deſiring to be admitted to the ſame) 
is found capable, he is to be admitted by the ſaid Superior 
Judge, and is not to be committed to the Biſhop : Becauſe 
that in this Vacation, through the negligence of the Biſhop, 
the right of inſtituting doth accrew to the Superior Judge. 
But admit no Cauſe can be objected againſt the firſt Cler. 
gy-man, as to the ability of his perſon, and that ( throngh 
ehe negligence of the Biſhop, alledging no cauſe, &c. ) it 
be pronounced for the Juriſdiction of the ſaid Superior 
Judge, and admit that one of the Clergy-men doth inſiſt 
to have his Admiſſion to the ſaid Benefice,. the Judge in 
this caſe, ought not to admit either of the Clergy-men, 
although nothing is objected againſt them, becauſe they 
are preſented by diverſe Patrons, but he ought ro proceed 
i2 the buſineſs of Inquiſition, as to the right of Patronage; 
and then Inquiſition being made, the Judge ought to admit 
that Clergy-man, for whom the Verdict is given. Laſtly, 
The aforefaid Clergy-men ought co take care reſpectively, 
that they exhibit their Letters of Preſentation to that Li 
ving in controverſie, within ſix months from the time of 
its being vacant, leſt perhaps the faid ſix months being 
elapſed, the Biſhop ( to whom by reaſon of the lapſe of 
that Term, the Collation of the faid Benefice doth belong) 
do come in for his right , or another third perſon, to whom 
the Biſhop hath giventhe Living, by the lapſe of the Term: 
For in this caſe, ſix months from the day of the Living be. 
coming vacant, is ſufficient to make the Term lapſed, not« 


withitand- Bj. 
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withſtanding the dependence of the aforeſaid Sare, if che 
Patron or Patrons have or hath not preſented within thoſe 
fix months. For it is not ſufficient for a ſecond or third 
Clergy-man to come for his Intereſt, m a buſineſs of Dou- 
ble Querele, commenced againit a Bifhop, or that the 
firſt Clergy-man; who was firſt preſented, do alledge that 
he was preſented, but he ought ro exhibit his Letrers of 
Preſentation, and deſire his Admiſſion and Inſtitution, and 


# then the time doth not lapſe. 


10. Likewiſe alſo the Official of the Arches, or the Audi- 
tor of Cauſes of the Court of Audience, may write back 


by way of Double Qyerele, + in any other Cauſe, where +4 Marran- 
Juſtice is denyed, not adminiſtred or delayed ; to wit, if Speculavor = 
the Inferior Judge doth refuſe, or injuſtly defer to prove verb. & grui- 
a Will exhibited by an Executor, or 10 grant an Adminie 995 2P%« 


ſtration to the next of Kindred who deſires ir; or doth re- 
fuſe to revoke an Adminiſtration, which is illegally gran- 
ted againſt the Law and the Statute ; if this Petition be 
made upon three ſeveral Court days, and that it may be 
done inſtantly, the aforeſaid Superior Judge may write 
back to the Inferior Judge, by way of Double Querele, 
in manner and form as in the following caſe. If a Judge 
in remote parts, or the Biſhop of any Dioceſe, or his Ofh- 
cial, or any other Eccleſiaſtical Judge, doth affign to hear 
Sentence in any Eccleſiaſtical Cauſe; for four or more 
Court days together ; and ſhall be informed by the Party 
who deſires the Sentence, as well in matter of fa, as in 
the Law, and yet the Inferior Judge; will not, or doth 
unjuſtly defer to pronounce Sentence, either for the Plain- 
eiff or the Defendant, though he be often called upon, and 
requeſted very earneſtly, and at ſeveral times to do it; 
( Sal. ) three ſeveral Court days, either of the aforeſaid 
Jadges of the Arches, or of the Audience, may art the Pe- 
tition of the Party grieved, write back; by way of a Dou- 
ble Querele, and admoniſh the Inferior Judge to Pro- 
nounce Sentence, and Adminiſter Juſtice; within ſome con- 
venient time, ( viz.) within fifteen days as above , or 
otherways he muſt be Cited to appear upon the fifth, ſixth 
or tenth day after the Ex2cution, &c. ( according to the - 
diffance of the Judge, ( from whom ir is complained 2 
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from the Court of the Judge, ( to whom it is complained 
Scil. the Superior Judge) to ſhew cauſe, why ( by rea- 
ſon of his negligence, in not adminiſtring Juſtice, ) the 
right of proceeding in the ſaid Cauſe, (according to the 
Acts, and things done before the faid Judge, at the time 
of Exccuting the ſaid Double Querele,) and the right of 
Pronouncing Sentence, may not be” devolved to the ſaid 
Court, and the Judge thereof : And it muſt be proceeded 
in all things, as above ; that is, if the Inferior Judge being 
Cited and Admoniſhed, doth not appear, nor doth alledge 
any concluding Cauſe, why he hath not done the Premiſes, 
contained in the Double Querele, he is to be pronounced 
Contumacious, and in Penalty of his Contempt, it is to 
be pronounced for the Jurifdiction of the ſaid Superior 
Judge, and it is to be proceeded in the Cauſe, according 
to the former Acts, and as is uſually proceeded in the 
aforeſaid Caſes, about the proving of a Will, or the grant- 
ing of an Adminiſtration ; and then a Monition is to be de- 
creed, ( when it is complained for the not Pronouncing 
Sentence ) as well for the Proceedings, as againſt the 
Party Querelate, thar is, the Adverſe Party, to appear on 
ſome day, toſce further Proceedings made in his preſence 
according to the form of the former Acts, and eſpecially 
to ſee and hear a Term aſſigned, on which Sentence may 
be pronounced, and to fee Sentence pronounced on that 
Term. If the Party Cited doth appear, and if the Pro- 
ceedings are tranſmitted, they mult procced as in other 
Cauſes, according to-the form of the former Acts, before 
the Judge to whom it is complained : But if the Adverſe 
Party appcars not, he is to be Excommunicate for his 
Contempr, thoſe things being obſerved, which the Law 
requires ſhould be obſerved in that behalf. Likewiſe if 
a Judge and a Regiſter, do not take care to tranſmit the 
Proceedings, according to the Monition, they are to be 
Excoramunicate , as in a Cauſe of Appeal. Yet” obſerve, 
thar if the Party complaining, doth deſire expedition in 
the Cauſe, and doth juſtly ſuſpeft, that his. Adverfary 
(with intent to protract the Sure ) will :not appear, but 
Will rather nndergo the Sentence of © Excommunication, 
and will perſiſt in the ſame, forty days together, he may 
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get a clauſe of Intimation inſerted (in the above meritioned 
itation againſt the Adverſe Party , to fee Proceedings 
made, according to the form of the former Acts, that if 
the Party Cited doth not appear, then the Judge doth in- 
tend to proceed according to the former Acts, and allo to 
the Pronouncing of the Definitive Sentence, incluſively. 
In this caſe of Citation and Intimatien, the Judge may pro. 
ceed, and pronounce Sentence,in Penalty of the Contempe 
of the Party Cited, and the Proceedings are valid. Like- 
wiſe the Superior Judge, may at the inſtance of the Party 
grieved, write back, by way of a Double Querele, if 
a Concluding matter, or Allegation is given by the Plain- 
tiff, or the Defendant, and the Inferior Judge, (though 
he is often called upon, and requeſted inſtantly, ( and that 
upon threeſeveral Court days, ) to admit the ſame) doth 
not admit the ſame, or doth injuſtly defer the Admiſſion of 
it, by aſſigning to hear his pleaſure from one day to ano- 
ther, upon his admiſſion thereof, and fo doth injuſtly de- 
fer the Sute, the Party thus grieved, may alſo appeal 
from this delay, as is ſhewn in Cauſes of Appeals : But to 
avoid expence, the Parties grieved in this caſe, do chooſe 
rather to obtain a Double Querele, than an Inhibition ; be- 
lieving and hoping that the Inferior Judge will admit che 
matter, or Allegation, and adminiſter Juſtice, and” pro- 
nounce Sentence, rather than the Cauſe by means of this 
Double Querele, ſhould be tryed before the Supe- 
rior Judge ; by reaſon whereof the ſaid Inferior Judge 
would loſe his due Fees, which are due to him for the 
Proſecution, and diſcuſling of this Cauſe. For ina caſe of 
Double Querele, if the Judge is admoniſhed to adminiſter 
Juſtice, anddoth do ir, upon ſuch Monition, the Proceed- 
ings are not to be tranſmitted, bur it is otherways in Cau- 
ſes of Appeal. 

Ii. In a Cauſe of a Double Querele about a Benefice; 
a third perſon may come in tor his Intereſt, as 1s ſhewn ar 
the Firlt Chapter, and Firſt Sect. of this part, at the 
Eghteenth Number. 
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tr. What the Right of Patronage 1s. 

2. The reaſon, manner, and order of the Biſhops appointi 
a day to proceed in this buſineſs, and a Monition again 
the Patrons, and the Clerks preſented ; and the wholt 
_ / making preparation for the enquiry about thi 

uſmeſs. 

'. Ky tenor or effect of the Articles which are to be ad 
miniſtred in this buſineſs. 

4 The manner of Proceeding in the ſaid buſmeſs of mnquin 
at the time of the return of the aforeſaid Citata 
Mandate. | 


| m—— Right of Patronage isa power ( belonging to the 

Patron for certain Cauſes ) of preſenting to the B 

ſhop, a Miniſter to be inſtituted - an Eccleſiaſtical Offic 

« Aliter vero definiunt %T &ber Benefice becoming vacant. | 
— =_ de —_— 2. If two Patrons have preſentec 
c. 1. n1. 14. Anton. de Butrio leFtur. Clergy-men to the Ordinary reſpeCtive 

' ad tit. de jure patron. n. 1. Conf. ]y, and theſe Clergy-men do inſiſt t 
cr gpaghs x wer Fer ps have their Admiſſions, and the Biſho! 
+» w 66-36% Hp by admitting the one, doth reject the 
Ts 56 other ; he that is rejected, or at leal 
his Patron hath an Action againſt the Biſhop, ( not in te 
Eccleſiaſtical Court”) bur at the Common Law; and m 
bring a Lware Impedit, or the like Aftion againſt hin 
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®* Therefore in theſe caſes, the Biſhop is wont to decree * Some are of 

that it ſhall be proceeded in the buſineſs which is called the >. wag _ 

Right of Patronage; that is, the Biſhop is to appoint}, —_ 

a certain day, to fit in the Church which is vacant, and þs e:fily drawn 

muſt decree a Monition againit the Patrons who preſent, to gratifie ene 

and the Miniſters that are preſented to be preſent then, to & the Clares | 

ſee the Proceedings made in this buſineſs, according as the ® deer wag of 

Law requires; againſt which day, the Biſhop mult take "27 2-2,*he 
eq bl g y þ | other, and In- 

care, that ſix Clergy-men, and fix Lay-men ( who are ftitute him, 

Neighbours, or live near the faid Cimrch ) be Cited to the add make 

effect here mentioned, ( Scil.) to be preſent at the day 'Þ*m/eives 

and place aſſigned, to rake the Oath of making a faithful —_ the 

enquiry, upon certain Articies, then and there to be ad- 4, ; x1 

miniſtred to them, touching an enquiry abont the Right gud d:cunt de 

of Preſentation to the ſaid Benefice. A publick Edidt is alſo jure patrona- 

to be decreed againſt all who have, or pretend to have #5, #5 now at 

any right or intereſt in the ſaid buſineſs, that they be pre- —_ _ 

ſent on the day and place aforeſaid, ro propound their In- * * * 

tereſt in that behalf, ifthey have any : And againſt the day 

of the appearance of the ſaid perſons fo Cited, as well in 

general, as in ſpecial, Articles ar2 alio-to be drawn, 

which are to be enquired upon, by the Parties Sworn ; 

but the publick Edict is to be affixed to the outermott 

Doors of the Church in controverſy, in time of Divine 

Service. 


3. The Articles are theſe : Firſt, who hath or did pre- 
ſent laſt, to the Church of N. 2t the lalt Vacation, as alſo 
for the two or three lait timcs, of the faid Living being 
vacant. Item, wherher or no tae perſon or perſons who 
preſented the laſt ewo or rhree Vacancies, have preſented 
upon his or their own Titles. Item, whether or no <&i- 
ther of the Cicrgy-men preſent:d, be noted, or {uſpetted 
for any notorious Crime, as of I'xreſy, Symony, Periury, 
Adultery or Drunkenneſs. Item, wiether or no either of 
the Clergy-men now preſented, hath given or proiniſed 
any Montes or reward by himi=.f, or by any other perſon 
in his name, or by his conſent or approbation, directly or 
indireftly, ( in order to obtain a Pretertation to the faid 
Benefice ) to the Patron thereof, or to any other who 

& I hath 
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hath preſented the faid Clark, or procured him to be 
preſented. 


4. The aforeſaid Mandates, as well againſt the Clergy- 
men, and the Lay-men, as alſo againſt the aforeſaid per- ÞZ 
ſons, as well in ſpecial, as in general, ought to be duely 7 
and authentically certified, (wiz. ) either by the perſo- 


nal Oath of the Mandatary, or by an Authentical Certifi- 
cate, anthentically Sealed, and writ on the backs of the 
aforeſaid Mandates; and the Parties Cited, as well in ſpe- 
cial as in general, being publickly called, and appearing, 
it muſt be proceeded in the ſaid buſineſs, in their preſence, 
and in Penalty of the Contempt of the Parties who. do not 
appear; they being firſt pronounced contumacious, ac- 
cording to the Tenor of the aforeſaid Mandates, and the 
Lay-men and the Clergy-men, are to be Sworn to make 
a faithful enquiry upon the Articles then miniſtred, and 
publickly rcad, and delivered to them, and of returning 
in their Verdict or Judgment, upon the ſame day, or if 
the Cauſe be dubious, wiithin two or three days; and if 
the aforefaid Jurors, or enquirers, do return their Verdict, 
that ſach a Patron, or perſon preſenting, was in poſſeſſion 
of the Right of Preſentation, at the time of the laſt Vaca- 
tion, the Clergy-man of this Patron, (if none of the afore- 
ſaid Articles obſtruct) is to be admitted. And here it is to 
be noted, that. the aforeſaid Patrons, are wont to take 
care, that Advocates, and thoſe who are skilled in the 
Statute Laws of this Realm, be preſent at the time of Exe- 
cuting the aforeſaid Inquiſition , to inform the conſcience 
of the Jurors ; and to exhibit, at leaſt to ſhew theſe In- 
quiſitors the Inſtruments, and all manner of Evidences, 
for the proof of the Law, about the right of Preſentation. 
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CHAP. IX, 


ADMINISTRATORS. 
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1. When and in what caſe this {tion d:th Ie, and when 
an Attion of Detinue doth Iye, and what words ave nt 
fit to wſe in the Articles given in this Cauſe. 

2. What things are neceſſary and preparatory to be done, b-- 
fore this Attion be begun, in a Cauſe of Temerary 1d- 
mmiſtration. 

3. The Tenor of the Sentence in this Cau/e. 


Hen one citrs mortem teſt atoris, gets g£00ds of the 
Deceaſeds into his hands and polleſtion, then do 
Articles properly lye, in Cauſa Temerarie Adminiſtrationis : 
When he had them, ante mortem teſtatoris, & poſt mortem d- 
tinet, then the Law preſumes he had, and hath them, ec: 


traditione defuntts dum vixit ; and in that caſe, an Action of 


[ Detinue \ doth lye: And therefore, if in this lait caſe, 
you ſue in a Canſe of Temerary Adminiſtration, a Prohi- 
bition will lye; but in your Articles, uſe not the word 
[ Detinet ] but other words, { as bavet ccenpat , XX. ] for 
Detinet will give ground for a Prohibition, morc than 
the other. 

2. Before theſe Cauſes of Temerary Adminiſtration arg 
commenced, the Executor ought to ſhew to the Parry who 
doth Temerarily Adminiſter the Goods of the Deceatcd ; 
the Will of the Deceaſed under the Seal of the Judge who 
proved it; likewiſe the Lawful Adminiftraror ought to 
ſhew the Adminiſtration of the Deceaſeds Goods, under 
the Seal of the Judge who granted it, that fo it may ap- 
pear to the ſaid Party, that the ſame Goods are Lawtilly 
Adminiſtred : And he mult alfo call upon, and requeſt the 
Z 4 ſa.d 
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ſaid Parry to be Cited, to deliver him the Goods of the | 
Deceaſed, which are in his cuſtody, to the end that they 
may be Apprized and Inventoried ; as alſo that the Debts 
and Legacies of the Deceaſed may be paid, and that the 
ſame may be Adminiſtred by the Executor or Adminiſtra- 
tor, according to the Deceaſeds Will, and that the faid | 
Will may have its cffe@, according to the Teſtators inten- 
tion : All this the faid Executor or Adminiſtrator muſt do, 
before Witneſſes. If any who keeps theſe Goods without 
Lawful Authority, being requeſted on this manner, doth 
refuſe, or doth injuſtly defer to deliver them, then the * 
Party'grieved, may ſue this Temerary Adminiſtrator, in 
a Cauſe of Temerary Adminiſtration of the Deceaſeds 
Goods ; or rather he may Cite the faid Party, to anſwer 
Articles touching his Souls health, and eſpecially concern- 
ing the Impediment of the Execution of the Deceaſeds 
Will, and the Temerary Adminiſtration of the Deceaſeds 
Goods, to be objected at the promotion of the ſaid Execu- 
tor or adminiſtrator. | 

3. The Tenor of the Sentence. in theſe caſes of Temerary 
Adminiſtration of the Goods, ought to be ſuch or the like 


f I petitione as follows, ( wiz. ) that ſuch an one is Executor or Admi- 


hareditatis 
Actor non tc- 
nt: probare 
deſuntium ha- 


niſtrator of the Goods of N. Deceaſed, and that all the 
Goods of the faid Deceaſed, do fall under the ſaid Admi- 
niſtration, to pay the Deceaſeds Debts and Legacies, and 


b.ifſe demi- that ſuch an one, ( Scil. ) the Defendant doth keep ſome 


1.1.4m illus 
ret, tempore 
mertis , ſed 


tis erit, rem 1/ 


ſa- 


Goods of the Deceaſeds, | cſpecially ſuch and ſach [| here 
ſpecifie thoſe Goods, which are proved to be Adminiſtred 
by the Defendant, whecher by Witneſſes, or by the con- 


izn is cjws feſſion of the Adverſe Party ] are Temerarily Adminiſtred, 


bered:tate 


by reaſon whereof the Executor or Adminiſtrator hath 


man/iffe. ff. de heen, and is ſo hindred, as that he cannot Adminiſter the 


per, burd. 


Cuvar.pr.q 12. 
n. 2. Sect.ert 


q:udem. 


ſaid Goods, and make an Inventary of the ſame, and pay 
the Debts and Legacies, ( if it be the Executor who ſues 
in this Cauſe) of the ſaid Deceaſed, and prove the Will,c*c. 
and the faid N. that is, the Defendant is to be pronounced 


* Lind. ds te-tO have incurred the Sentence of Excommunication * pro- 
/tamn. c. Statu- nounced againlt theſe perſons, and that he is a perſon 
m3 vTh: CE who is ExXcommunicate, ipſo fatto, and as ſuch is to be de- 


rr £7" nounced publickly, and he is to be condemned in Charges. 


"But 
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Bur here ir is to be noted, that the aforeſaid Sentence pro- 

nounced in manner and form aforeſaid, and the fame be- 

ing verbally Executed, the Judge 1s not wont to decree 

a Monition againſt this Temerary Adminiſtrator, for the 

payment or delivery of the ſaid Goods, Temerarily Admi- 

niſtred, but Publication or Denunciation being made of 

the ſaid Sentence of Excommunication pronounced by + $i abſo/ut. 

Law, in the aforeſaid caſe) in the Pariſh Church of the fuerie valet ab- 

Temerary Adminiſtrator : Ard if the Defendant doth per-/o{tionon v0- 

ſiſt in this Sentence of Excommunication, forty days toge- — ſed 
. - . ppel- 

ther, after the ſame is denounced, he is to be ſignified to jaugum ft. 

the Kings Majeſty, and is to be Imprifoned upon the Writ, Specut. de con- 

de Excemmunicato capiendo, and is not to be abſolved | until #4. See. 

he reſtore thoſe Goods, which he Temerarily hath admi- #2 4icem. 4. 

niſtred and fatisfied the Church for his Contempr, and j;,, _ 

pertinacious Contumacy ; yet the Judge may proceed tO ſo/urio. n. 1. 

Execution of the Sentence, -as to the Charges, like as inp. 367. 

other Eccleſiaſtical Cauſes. 
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CHAP. X 


The manner of Proceeding in a Cauſe of D 1- 
LAPIDATION. 


2 2 *: T3 


T. Againſ® whom the Cauſe of Dilapidation is to be 
commenced. 

2. Of the Cauſes which excuſe a Biſhop, Reftor or Vicar, 
and their Executor or Adminiſtrator from being con- 
demned in Dilapidations. | 

3- The manner of proving Dilapidations, and the Ruines of 
the Premiſes. ' 

4. The Defendant for his defence , is to be admitted m 
# Cauſe of Dilapidation, to produce Work-men to- inſpett 
the Ruines mentioned in the Libel. 

5- In what caſe the whole Ruines are nt to be allowed to the 
Incumbent. | 


F a Biſhop, Rector or Vicar, ſuffer their Pallace, Man- 
ſion, Churches, Chancel, Chappels, Houſes, or other 
Edifices whatſoever, (belonging to that Biſhoprick,ReCtory 
or Vicarage, whereof they were lately Biſhop, ReCtor or 
Vicar ) to fall down ; then the next Succeflor may Sue 
the Predeceflor, in a Cauſe of Dilapidation or Ruine of the 
ſaid Biſhoprick, ReCtory or Vicarage ; and the Biſhop, 
Rector or Vicar may Sue in the aforeſaid Cauſe, againit 
the Execators or Adminiſtrators of the laſt Incumbent, yea 
though the Dilapidations or Ruines, happened not in their 
times, but in the times of their Predecelſors. The reaſon 
is,becauſe thoſe Executors and Adminiſtrators have the like 
Action againſt the Executorsand Adminiſtrators of their Te- 
jitators, Predeceſlors, and may recover the value of the 
Repairs againit them ; and if this Aftion be not thus com» 
neaccd, thety cannot recover Repairs otherways. 


» 
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2. If a Cauſe of Dilapidation is commenced againſt 
a Biſhop, Rector or Vicar, in whoſe time the Dilapida- 
tions ſued for did not happen ; if the Biſhop, ReCftor or 
Vicar, doth alledge and prove that theſe Dilapidations did 
not happen in the time of his being Incumbent, and that 
he for that ſpace of time wherein he was Incambent, 
( conſidering the yearly value of the Biſhoprick, ReCtory 
or Vicarage, and the Charges Incumbent about the ſame, 
together with the congruoius and neceflary Suitentation 
and Hoſpitality, which ought to be allowed him, accord- 
ing to his Dignity } hath expended and laid our a ſufficient 
Sum, about repairing the things named in the Libel, and 
that he who was Incumbent before him, (by whom the 
Premiſes were ſuftered to come to ruine ) dyed (o in debt, 
that he had 11ot Goods at the time of his Death, which 
were ſufficient to repair theſe Dilapidations : Or that the 
faid laſt Incumbent, did Inſtitute an Action againſt his 
Predeceſlor, in whoſe time cheſe Dilapidations did happen, 
and that whilſt this Sute did depend, this Incumbent dyed, 
leaving no Executors, being ſo much in Debt, as none 
durſt or would adminiſter, or enter to his Eſtate or Goods, : 
Or that he did commence a Sute againſt the Executors or 
Adminiſtrators of the laſt Incumbent, and that they were 
freed by the Sentence of the Judge, upon their Plea of a 
Plenz Adminiſftravit, and the inſufficiency of the Goods : 


+ Or that he obtained Sentence againſt the Executors or Ad- 


miniſtrators, and that they were Impriſoned by vertue of 
the Execution of this Sentence, and dyed there, leaving 
no Goods, at leaft which were ſufficient to pay the Dilapi- 


.dations adjudged, and that he hath uſed all diligence poſ- 


ſible, for the recovery of theſe Dilapidations. 

3. So ſoonas the Biſhop is inſtalled to his Biſhoprick, 
and the ReCtor or Vicar are inducted, they may procure 
Work-men, as Houſe-carpenters , Brick-layers, ard the 
like) to inſpect and view all the buildings which are fal”n, 
or thoſe which want repair, and they may write down for 
what Sum, every Work-man may and will re-ediftie and 
repair the ſame; and then the Work-men may pur their 
hands to this Paper, that they remember the ſame, when 
they come to be produced as Witnelles. For this In» 
| ſpection 
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ſpection being made, the Biſhop , Rector or Vicar may 
commence his Action when he pleaſeth. That theſe Work- 
men may prove the intention of the Plaintiff, they oughe 
to depoſe that ſuch a Ruine cannot be ſufficiently repaired 
or amended, for leſs than ſuch a fim ; neither would they 
(if in caſe they were to be hired to it ) willingly repair 
theſe Ruines for a leſs ſum : And that this may make 
2 full proof, it is requiſite that there be two Witnelles of 
cach craft, required in and about thoſe repairs; for one 
Brick-layer is not ſufficient to prove what Brick-work is 
required, nor is one Carpenter ſufficient to -prove what 
Timber is requiſite,nor one Smith,what Iron is wanting, &c. 

4. If the Plaintiffs Witnefles, produced in this Cauſe of 
Dilapidation , do depoſe ( either in favour of the Party 
producing them, or becauſe the Party producing them, 
hath promiſed to ſet them on work to build up, and repair 
theſe Ruines ) that theſe Ruines cannot be repaired with- 
out an exceſlive or great ſum ( as the Defendant thinks it 
at leaſt ) the Defendant in this caſe, may alledge this ex- 
ceſs, and may propound particularly, that ſuch and ſich 
things Libelled, may be well and ſufficiently repaired and 
amended, for ſo much, and ſich a ſum. And to prove ' 
theſe Alledgments, the Defendant ought to be admitted 
to produce Work-men, upon the Premiſes, to inſpect all 
and ſingular the' Ruines and Dilapidations Libelled ; and 
the late Biſhop, ReCtor or Vicar is to be admoniſhed to 
Permit theſe Work-men to make ſearch, and to inſpect 
theſe Ruines, and alſo that he permit the Defendant or 
his Proctor to be preſent with them, if they think fit. Ex- 
ceptions may be propounded againſt the Perſons and De- 
poſitions of the Work-men, as well of the Plaintiff, as of 
the Defendant, and the Parties in conteſt, may mutually 
reprove the Relation or Judgment of theſe Work-men, by 
others who are more skilful, 

5- If the Biſhoprick, ReCtory or Vicarage hath been va- 
cant, and deftitnte of a Paſtor for three or four years, or 
the like time, before the Inſtallation of the Biſhop, or the 
Induction of the Reftor or Vicar, who intends to Sue 1n 
a Canſe of Dilapidation ; in which Vacancy, *tis probable 
very many Ruines might happen ; or if the Biſhop, ReCtor 

ns” or 
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or Vicar, doth not inſtitute his Attion in a Cauſe of Dila- 
pidation, within ſome years from the time of his Inſtalla- 
tion or Induttion, nor hath taken care to get theſe Ruines 
inſpetted by Work-men, within ſo many years, in which 
timeit is very probable many Ruines might happen as be- 
fore: In theſe caſes, though the Biſhop, ReCctor or Vicar 
have proved the aforeſaid Ruines, when infpeCted ( after 
ſo many years) by the Work-men, did extend to ſuch 
a ſum ; he ſhall not recover the whole ſam, but only ſuch 
a ſum is to be allowed, as the aforeſaid Work-men ſhall 
judge, might probably happen, betwixt the time of the 
Living being vacant, and the time of inſpeCting the Ruines. 
Therefore the Defendants Proctor ought to beware, in 
theſe caſes, that (amongſt other Interrogatories, which 
he Adminiſters the Wi s of the Adverſary, ) hedo alſo 


Interrogate thoſe Witneſſes, to what, and how great ſum 


( intheir Judgmentsand Art ) the Ruines (of thoſe things, 
mentioned in the Libel ) which happened in the time of 
the Vacancy, or before the aforeſaid inſpection, might in 
all likelyhood amount to. 
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CHAP. XI. 


The whole order and manuer of Proceeding about a 
SEARCH made into the Records kept by any 


Regiſter, Qc. 
SECT. 1 


» The Tenor of the Monition io exhibit the Records or Manu- 
ſeripts , before Commyſſuoners, in order to have them 
Searcht. 

. The manner of deſiring a Search. 

. The form of Proceeding in the ſaid Search. 

. The form of Drawing the Proftors Anſwer to an Allegation. 

. The manner of Exbibuting Inſtruments before, the Fudge,&C. 
See Part 3. Set. 7. n. 4. of this Book. 

. The manner of Proteſting again(# theſe Exhibits. See there. 
Nimb. 5. 


HE Proctor -who deſires a Scarch, muſt procure the 
aforeſaid Monition, and get it Sealed under the Seal 
of the Judge, and then get it Executed againſt the Perſons 
in whoſe cuſtody theſe Records or Manuſcripts do re- 
main. And this -Monition is to be Certified with an Au- 
thentical Certificate , ( as in other Cauſes ) before the 
Commiſſioners, fo ſoon as they ſit in the.day and place 
appointed. | 
2. If inany Regiſtry or Publick Office or Arches, any In- 
ſtruments or Writings do remain, which make any way to 
the proof of the Contents of the Libel, given in by the 


= 


Ao Ws © 


6 


Plaintiff or the Defendant ; the Party ſo having occaſion | 


for them, muſt alledge to the Judge, that there are di- 
vers Inſtruments or Manuſcripts, ( which he muſt ſpecitie 


if hecan) which do neceliarily make to the proof of the 'Þ 


Contents of his Libel, or other matter, by him propounded 


and exhibited, and which remain in the Regiſtry or = 
: lick 


| 
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| lick Office of the Reverend Father, N. (or any other 


perſon, in'whoſe cuſtody they are, naming the ſaid per- 
ſon, )  wherefore he muſt defire that a Search may be 
granted to M. N. and O. (perſons in Eccleſiaſtical Dignity) 
jointly and ſeverally, to Search the Rolls and the faid 
Writings upon ſuch days, in ſuch a place, ( which place is 
wont to be the place where thoſe Rolls are kept) and 
that N. the Adverſe Party, or rather his Proctor may be 
admoniſhed to be preſent at this Search : Alſo that a Mo- 
nition may be Decreed againſt the faid Reverend Fa- 
ther, &«c. or any other in whoſe cuſtody theſe Manuſcripts 
do remain, to exhibit the ſame, before the ſaid Commiſ- 
ſioners, on the day and place aforeſaid, to the end they 
may be Searched : Which Petition and Monition , the 
Judge decrees as is deſired. In the deſiring and decreeing 
theſe Searches, ſome years agone, an errour (as 
Mr. Clarke accounts it ) hath crept in; ( Secil. ) in as much 
as the Commiſſion upon this Search, is requeſted and de- 
creed to be ſit upon in ſome Conſiſtory , with a Monition 
to exhibit the Records before the Commullioners in that 
place, and not in the Regiſtries or Othces, where they 
are kept ; ſeeing that of ancient time, the Manuſcripts 
and Exhibits were wont to be kept in a publick place, par- 
ticularly ſet apart for this purpoſe ; and in this caſe, if 
the Original Exhibits, mentioned in the Allegationor Com- 
miſſion, made or granted upon this Search, ) be found by 
the Commiſſioners, Searching the Regiſtry or Office, they 
will makemuch more proof, than if they had been brought 
by the Regiſter, to any other place, For in caſe they be 
ſo brought by the Regiſter, how can. it be proved thar 
theſe Exhibits or Manuſcripts, alledged, were in the Of- 
fice or Regiſtry, and faithfully kept there ? Truly no way 
at all; except only that the Regiſter, and ſomerimes his 
Clark, when they exhibit the ſame, do affirm upon their 
word, or their Oath , that they were ſo kepr. Therefore 


- Mr. Clarke believes it moſt ſafe for the future, that the 


Parties in Sute dotake care, that all che Searches be made 


* in the Offices. | 


3. When the Commiſſioners and the Notary are pre- 


ſent, on the day, and at the place where the Search is to 


be 


Subſtitution ) muſt acquaint the Commiſſioners, that ( on 


behalf of the Worſhipful, the Official of the Beautiful Court 23 


of Camterbury, or ſome other Judge who grantedtheSearch,) 


he doth preſent unto them, the Letters Commiſſional, in - 


in order to make a Search; and he muſt defire thar.th 


will vouchfafe to take upon them, the Execution of this 
Commiſſion, and decree that it may be proceeded upon, : 
according to the tenor thereof, Then the Commiſſioners . ! 
muſt cauſe the Commiſſion to be publickly read ; and ha- * 
ving ſo done,they mult ſay, © Out of the Reverence-or Ho- / 
*nour we bear to the Arch.biſhop, (if it be him who grants | 


*it) we take upon us this Commiſſion, and do decree that 


* it ſhall be proceeded upon, according to the force, form, - 
* tenor and effect thereof, and do take unto us this Notary | 


© here preſent, to be the Writer of our Acts in this behalf. 
Then the Proctor of the Adverſe Party is to be publickly 
called; and they muſt proceed in all things, in Penalty of 
his Contempr, if he appears not, as is ſhown before, in 
the Produftion of Witneſſes upon a Commiſſion, &c. If 
the Adverſe Party ,or his Proctor doth appear, then if in 


caſe the Search be not to be made 1n the Office, the Party 


deſiting the Search, muſt Exhibit the Original Mandate, 
with a Certificate upon it, and muſt accuſe the Contempt 
of M. N. and O. who were admoniſhed according to the 
Tenor of the faid Mandate, to, exhibit on this day, and in 
this place, the Manuſcripts mentioned in the Letters Com- 
miſſional: And then the Regiſter or Kecper of theſe Manu. 
ſcripts muſt ſay, on the part of N. (that is, the Judge 
to whom they belong ) and on the part of me the Regiſter 
or keeper of the Rexiſtry,y in order to fatisfie this Monitijon, 
I Exhibit ſich a Writing, or ſuch an Inſtrument, 
or ſuch a Book, &«c. and then the Party deſiring the 
Search, muſt alſo Exhibit the ſaid Writings, fo far 
as they make on his part, and muſt deſire that chey 
may be diligently Read, Searched and inſpeCted, and that 
true Copies thereof, may be tranſcribed and faithfully col- 
lated with the Originals ; and that ſuch Collation being 
made, they may be tranſmitted to the Judge, who grants 
this Commiſſion, on the day, and at the place, and ac- 
cording 
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which things, the Commiſſioners muſt do, and decree, in 
preſence of the Adverſe Party, and.of the Notary Publick 
whom they took unto them, and they muſt Certifie the 
ſame; as the Commiſſion ( granted for examination of the 
Witneſſes, ) is to be Certified. But as was faid above; 
if the Adverſe Party doth not appear, neither by himſelf 
nor his Proctor, then all things are to be done, exhibited, 
and decreed, in Penalty of the Contempt of the ſaid Party, 
being called,accuſed and pronounced as Contumacious,c*c. 
And if the aforefaid Search be made in the Office, where 
the Records are kept, then the ſaid Commiſſioners, in pre- 
ſence of the Adverſe Party (if be be preſent ) or Penalty. 
of his Contempt, ( if he do contumaciouſly abſent himſelf ) 
muſt make the aforeſaid Regiſtry be Searched, ( the Ma- 
nuſcripts mentioned in the Commiſſion, being produced in 
preſence of the ſaid Notary, whom they have taken unto 
them, ) and they ought to proceed and certifie, as above. 
But in theſe caſes; the Regiſter or Keeper of the ſaid Ma- 
nuſcripts, for the better diſpatch of this Search, is wont to 
ſhew the Commiſſioners the ſaid Manuſcripts, or the place 
where they are wont ro be put and kept. But it may be 
enquired here,how and in what manner they muſt proceed, 
if the Biſhop or Regiſter being admonifhed ( as above ) to 
exhibit the faid Manuſcripts, before the ſaid Commiſſioners, 


.do not appear, nor fatisfie this Monition? ( viz.) Whe- 


ther or no they can be Excommunicate for this their Con- 
tempt, by the ſaid Commiſſioners; or otherways an Au- 
thentical Certificate being made by theſe Commiſſioners, 
(to the Judge who grants the Commiſſion, to acquaint 
him ofall things aCted and done by them, ) the faid Judge 
may proceed againſt theſe Conternners, ina Cauſe of Con- 
tempt, and may punifh them by the Ecclefaſtical Cen- 
ſures? It has been very much controverted and diſputed 
about this queſtion, thirty years ago, amongſt the moſt 
$kilful Advocates; but Mr. Clarke doth not remember how 
it was decided. - But the moſt experienced Practitioners, 
were of this opinion, ( viz. ) that the ſaid Commiſſioners 
could not Excommunicate the Biſhop or Regiſter, though 
they were admonifhed ( as above ) to exhibit the ſaid Ma- 
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nuſcripts ; ſeeing that in the Commiſſion granted for this 


Search, there is not given, (ar leaſt it is not uſual to give ) 


any power, (either expreſly or in equipollent ter ms) to 
Excommunicate the Parties in not exhibiting the faid Ma- 
nuſcripts. To avoid this queſtion therefore, for the future, 
let the Proftor who delires this Search, take care that in 
the ſaid Commiſſion, there be power granted to the Com- 
miſtioners, to Excommunicate the Parties being admoni- 
ſhed, and not exhibiting theſe Manuſcripts ; which Clauſe 
or power, was not wont to be inſcribed or inferted, for 
many years together. 

4. The Anſwers of the Proctor, ( whereof mention is 
made before ) ought to be drawn in Writing, and that in 
the firſt perſon, ( viz. ) The Anſwers of me N, the Proctor 
of M.-made to the Poſitions of the Allegation and the Ex- 
hibits, given on the part of O. on fuch a day. And then, 
I anſwer thus to the Allegation and the Exhibits, and I be- 
lieve according to the truth, and as a ProCftor is bound to 
believe the truth in his conicience. And if the Allegations 
or matter, whereto he is to anſiver, is in Articles, he 


ought ro anſwer reſpzCtively to every Article : If there are 


diverſe Inſtruments exhibited, the Proctor ought to an- 
ſwer particularly, ( by the words I do, or 1 do not be- 
lieve ) to every part of the Allegation, and to every Exhi- 


bit ſeverally ;. for a general Negative Anſwer ( which is 


frequent now adays, without inſpecting thoſe things, to 
which they anſwer ) is not to. be admitted, by the itvle of 
the Court, though they anſwer by theſe words, | to ſuch 
an Allegation, and to the Exhibits mentioned in the ſame, 
I anſwer, that I do not believe the ſame to” be true in 
any part, | 
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CHAP. XIL 


The manner of Proving WILLS in SOLEMN 
Form of Law. 


7 J * ME © 


i. The form of comparing Letters, which are commonly had 
and made in the Prerogative Court, im order to prove the 
Teſtators Hand. 

2. The manner of Proving @ Will, in a Court of Controverſy, 
that Sentence may be pronounced for the validity of #, 
though no Witneſſes were preſent at the time of making 
the [ame. 


F it is conteſted, whether the Will in diſpute be written 
or ſubſcribed with the Teſtators Hand or not, or whe- 
ther or no any Inſtrument, ( as Indentares, Leaſes and 
Bonds, ( which are for the moſt part, incidently, and not 
principally «xhibited, to prove the intention of the Plain- 
tiff or the Defendant ) were writ or ſubſcribed, with the 
proper Hand-writing of the perſons named in the ſame. 
If they who are Witnefles to the Will or Inſtrument, are 
dead, or were not produced as Witnetles, before this Sute 
was begun: Yetif the Party hath other Writings, (though 
altogether impertinent to the Cauſe inſtituted ) under the 


Hand of the Teſtator, or other perſons, named in thoſe 


Exhibits, and alſo Witneſſes who'can depoſe that they ſaw 
the Teſtator, or the aforeſaid Parties ſubſcribe this Wri- 
ting, &c. then the Proftor muſt exhibit thoſe Writings, in 
ſupply of the proof of the Contents in the Allegation made 
upon the Will, or other Writing, and muſt alledge theſe 


words, ( Sc#l. ) the words contained in thoſe Exhibits, fo 


given in ſupply of the proof of the Contents, and that the 
Name and Sirname of the Teſtator, ( or other aforeſaid 
perſons) was and is writ with the proper Hand writing 
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of the Teitaror, or perſons aforeſaid, ( wiz. ) with that 
ſame Hand, wherewnth the Will, or other the aforeſaid 
Exhibits, given in the firlt place, were and are writ : And 
this Allegation is to be propounded jointly and ſeverally, 
and is to be admitted as in other Cauſes: And witnefles 
are to be praduced upon theſe Alledgments and the Exhi- 
bits ; and the Depoſitions being publiſhed, if the Party ex- 
hibiting the Premiſes , doth prove thoſe things alledged, 
" the Proctor mult alledge, that his intention, mentioned in 
the Allegation, by him exhibited and given in, on ſuch 
a day, is ſuthciently founded by the Exhibits and Depoſt 
tions of the Witnelles, by him given in, and produced in 
the ſecond place, referring himſelf to the ſayings and de. 
poſitions of thoſe Witnefles, and to thoſe Exhibits reſpeCtive. 
Iv, and to the Laws : And therefore he muſt deſire that 
compariſon may be made betwixt thoſe words ( ſpecifying 
the words which the Witneſſes Swear, were writ by the 
Teſtator, or the aforeſaid perſons ) and thoſe words, ( ſpe- 
cifying the words which were alledged to be writ by the 
Teſtator, in the Writings firſt exhibited ) and that perſons 
Skilful in the Art of Writing may be choſen, and. Sworn, 
faithfully to compare the Premiſes, and to return their 
Judgments againſt ſuch a day. Then the Judge, if it aps 
pears to him, that the aforeſaid Writings, ( which were 
laſt of all exhibited, m order to prove the former) were 
ſibſcribed by the Teſtator, or other perſons mentioned 
in the firſt Exhibits, he muſt decree that a Compariſon ſhall 
be made, and thar in order thereto, M. N. O. and P. ( that 
is, four orſix of the eldeſt and moſt skilful of the Proctors, 
beſt skilled in the Art of Writing ) ſhall be ſworn faithfully 


to compare the aforeſaid Exhibits reſpeCtively, and to re-' 


turn their Judgments againſt ſuch a day. The Party who 
deſires this Compariſon, muſt rake care that the Com- 
parers do meet together for this purpoſe, inſome place in- 
ditierent to both Parties : And muſt alſo take care that the 
Regiſter be preſent, to ſhew theſe Comparators all the Ex- 
hibits, and the Act made upon the Decree of the ſaid Com- 
pariſon ; that ſo it may appzar to them, upon what things 
they are to make this Compariſen: And it is alſo lawful 
tor-the Adverſe Party or his Proctor, to be preſent or, this 
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- Compariſon, and-to inform the Comparers, out of the 

Atts or the Exhibits themſelves, the diflimilitude or varicty 

of Hands or Characters, in the reſpeCtive Exhibits. If the 

Comparers do find by this Compariſon thus made, ard 

do return their Verdict, that the faid reſpeCtive Writings, ' 

( wiz. thoſe which were exhibited the firſt and fecond 

time, ) are one and the fame Hand-writing; then they 

ought to return their Jadgment or Verdict ſo, ( by vertie 

of their Oath, upon a day aſligned for this purpoſe) in 

Writing, with a Subſcription of their Hands, to this Rela. 

tion reſpeCtively : And the Party defiring this Compariton, 

ought to exhibit this Relation, as a fupply of the Proof of 

the Contents, mentioned in ths Allegartion and the Exhi- 

bits given in, in the firſt place ; bur the Proctor of the Ad- 

verſe Party may diſfent and proteſt as to the nullicy there- 

of. If -the Comparers (upon diligent compariton of 

the Premiſes) 'do find that the aforeſaid Writings 

are unlike, and not writ with one and the fame + Michael. 
Hand, this their Verdict muſt alſo be returned, in like Graſis The/. 
manner as the other, and the ProCtor of the Adverſary ommunts opt- 
may except this Relation, on his and his Clients part. Foe _ 

2. What as is here ſaid, concerning Wills writ by the”, ,, Mibnd. 

Teſtator, no Witneſſes being preſent, &c. is quite out of de probation. 
uſe, and abrogated by a late Statute, in CHARLE $ verb. Teſta- 
*the Second ; however I ſhall inſert the Proceedings in this !7*nt- conctul. 
caſe for form ſake, Sometimes it falls our, that the + a ta 
Deceaſed being of perfect mind and memory, doth. write $24. ; 2. ». 4. 
his Will with his own Hand, or pernaps doth order another 9, to. S:mo de 
to Write it, and doth ſubſcribe ir himſelf, and doth dye be. fr. 4. rrer- 
fore he doth publiſh and acknowledge the ſame before Wit- p you OP of 
neſles: Yet if in this caſe, the Teſtator being dead, rhe Exe- tfihog9 , 
Cutor is called to prove this Will by Witnelles, if the faid 
Executor can prove by two f ſufficient Witnelles, that the * Manrica de 
faid Will was immediately, ( or at leaſt fo ſpeedily, as thar £97yed. wuitima 
it could not be writ or forged, berwixt the Teſtarors death, ©. s m_ - 
and the time of finding the Will ) found in a Cheſt, Cup- 7 $22.14. 
board or Desk of the Teſtators, * in which other Writings Mich. Graff". 
of great moment, are wont to be kept: And if alſo the Theſaur. ubs 
Will do appear by Compariſon, ( made as was before di-./*?' 4: 36. 
rected ) to have been writ or ſubſcribed with the Teſta- ** *** 
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tors own Hand, the Judge muſt pronounce for the validi- 
ty of the Will. - Mr. Clarke has known it often thus ad- 
judged, at leaſt if the Will were a Will to pious uſes. Like. 
wiſe if one Witneſs doth depoſe as to the making of the 
Will, upon his certain knowledge, and it doth appear by 
Compariſon of the Letters, &c. that the ſame was writ or 
(ibſcribed with the Teftators own Hand; theſe two half 
proves are ſifficient grounds, for the Judge to pronounce 
for the validity of the ſaid Will. But we mult underſtand 
it to be a Will, amongſt Children, (*) or to pious uſes, 
which has this priviledge. Alſo if ewo Witneſles do depoſe, 
that the Teſtator in their preſence, did confeſs that he had 
made his Will; though he doth not declare the Contents 
of it, | nor in whoſe cuſtody it is, or in what place it is; 
ifit doth appear by Compariſon, that the ſame is writ or 
ſubſcribed with the Teſtators own Hand, and if this Will 


Inſt. T. de Te- were found in a Cheſt of the Teſtators, as above, though 


not immediately, but ſome days after, yet this Will is va- 
lid, at leaſt in the aforeſaid pious Cauſes, or amongſt the 
Deceaſeds Children. Mr. Clarke has ſeen it often ad- 
judged thus. 


PART. VI. Fecleſraſtical Courts. 


CHAP. XIII. 


The whole order and manner of Suing a CO MMT- 
NITT in theſe Courts,, as a College, Dean and 
Chapter, &c. 


T. Of a Citation againſt a Dean and Chapter ; the Maſter, 
Fellows and Scholars of a College, or any other Com- 
munity. 

2. The manner of giving the perſonal Anſwers of a Dean and 
Chapter, the Maſter, Fellows and Scholars of a College, 
and other Community to the Poſitions of a Libel. 

3. The form of anſwering to the Poſitions of the Libel by wcr- 
tue of a ſpecial Proxy. p 

4- The form of exhibiting the Anſwers by wertut of a ſpecial 
Proxy. 

5. The Proteſtation of the Proffor of the Adverſe Party, at 
the time of the Exhibition of this ſpecial Proxy and the 
Anſwer. 


F any one hath any Action for a Legacy, or the Sub. 

ſtraftion of Tithes, or the like Cauſe, again a Dean 
and Chapter, or a Maſter, Fellows and Scholars of a Col- 
lege, or any other Community, who by reaſon of the 
multitude, cannot be eaſily convened or cited, ( at leaſt 
perſonally.) a Citation is to be drawn in theſe caſes, on 
this manner, (Sci. ) that ve cite the Worſhipful N. Dean 
of the Cathedral Church of M. and the Chapter of the (ai 
Church, { or thus ] N. the Maiter and, the Fellows and 
Scholars of the College of M. { or thus } the Major 
and the Community of the City of bender, by affixing 
theſe preſents, upon the Doors of the Chapter-honſe, 
where the Dean and Chapter are wont to fit : Likewiſe 
upon the outer Doors of that College, whoſe Maſter, cc. 
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is ſued : And fo likewiſe againſt the Major, &c. by affixing 
the ſame, upon the Common-hall, or place where they 
are wont to keep their Court, (which is called the Guild-ball) 
and where the Citizens and Aldermen of the ſaid City are 
wont to have recourſe ; theſe words, or ſome ſuch like, 
being added in every Citation, { by ſuch ways and means, 
ſo as in all probability the Parties to be cited, may come 
to the knowledge hereof. | Yet the Parties who commence 
Sute againſt theſe perſons, out of civility to them, are 
wont to intimate this Citation (before the Execution of it) 
to the Dean, or ſome one or other of the Chapter; as al- 
ſo to the Maſter of the College, or the Major or Recorder 
of the City; and muſt fignifie that they intend to cams» 
mence this Sute againſt them ; and if natwithſtanding this 
Intimation, this Community doth not appear by their Law- 
ful Syndick, upon the next Court day, to anſwer the afore- 
ſaid Sute, then may this Citation be Executed in manner 
+ Weſemb. as Was before directed. A Syndick F 1s he that hath 
parar. ff. tit. a. Mandate from a Dean and Chapter, or other Commu- 
quod cujuſg; nity,to manage ſites and other buſinefles,and ſometimes to 


Unver/ttatis, Ca; | - , 
hon. Conſftitute a Prodtor, exerciſing in that Court, where the 


in prax. fol, Action is commenced : Theſe perſons may alfo Conſtitute 
56. 4 greco this Proctor to be their Syndick. And it is to be noted, 
verbo owd)- that in every Citation, the aforeſaid reſpective perſons, 


x&v, id eſt,ad- : - - 
offe, parrecine- are not to be Cited to appear perſonally, asinan ordinary 


11, defendere. 


Citation, - but they are to be Cited to appear by their Syn- 
dick, ſufficiently inſtrufted and conſtituted : For a general 
or uſual Proxy 1s not ſufficient as to theſe perſons. 

2, If the Plaintiff in any Cauſe, relating to the afore- 
ſaid perſons, doth deſire to have the perſonal Anſwers of 
thoſe-perſons, to the Poſitions of the Libel, &c. it muſt be 
decreed for the principal Parties, that they appear upon 


ſuch a day, and in ſuch a place, by their Syndick, ſuffici- 


ently inſtructed and lawfully conſtituted, to anſwer to the 
aforeſaid Poſitions, by vertue of the Oath of the aforeſaid 
perſons. And againſt the day of this appearance, the Par- 
ries thus cited, ought to appoint a Syndick with a ſpecial 
Proxy, to aniwer (by vestue of their Oath ) to every Po- 
ſition of the Libel), as is more fully declared, in the follows 
kg number : For though the Proxy {( before mentioned ) 
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be authentick, yet it is not ſufficient to theſe ettects : And 
if the Parties thus cited, do not this, they are to be Excom- 
municate, as well as any other perſons, by thoſe general 
names, (viz.) the Dean and Chapter, all and ſingular,G&c. 
and fo likewiſe the other Communities before mentioned. 
3. Ifa Biſhop, Dean and Chapter, Maſter of a College, 
Fellows and Scholars of a Community, or any other emt- 
nent or priviledged perſons, are called to anſwer perſo- 
nally, they ought to ſend their ſpecial Proctor *, or any * Nonne hic 
other Syndick, who has a ſpecial and anauthentical Proxy : 4*or de quo 
For to this end and purpoſe, only a ſpecial Proftor can be Weſomb.. 4 
admitted, ( notwithſtanding what was faid. before, touch- {6,4 x. >. lire. 
ing their Syndjek, or general Proctor exerciſing in the E. gus diſtin= 
Cauſe, ) to anſwer to their names, ( and in their conſcien- g#itur 4 Sm- 
ces, ) to Swear to theſe Poſitions. But in this Proxy, not dico, __ die 
only all and ſingular the Poſitions, to which they ought to —_—— 
anſwer, is to be inſerted, but alſo the ſeveral and diſtinct 4&cre. 3 rw- 
anſwers, to every ſuch Poſition, by the words I do, or 1 tore vel Symdi- 
do not believe : Or elſe this anſwer avails not, neither is ic © 4#ur Afr, 
a full and ſufficient anſwer. 
- 4+ This ProCtor thus conſtituted, muſt exhibit this pe- 
cial Proxy ſaying, I exhibit my ſpecial Proxy for B. and 1 
make my part for the ſame © And in the name of my Client, 
Ido anſwer and believe in and through all things, as is con- 
tained in the ſaid ſpecial Proxy ; and in the conſcience of 
my Client, I do Swear upon the holy Evangeliſts, that 
theſe anſwers are true, according to the Information of 
my Client, and the credulity of his Proctor, in thoſe things 
which concern the faCt of another, and the proper know- 
ledge of my Client himſelf, in thoſe things which concern 
his own proper fact. —_— 
5. At the time of exhibiting this ſpecial Proxy and the 
Anſwer, the Proftor of the Adverſe Party, mnſt fay that 
he doth except the Contentsof the Proxy, and the Anſwers, 
ſo far as they make on his and his Clients part; bur if they 
make againſt him in any thing, he diſlents and proteſts as 
to the nullity and inauthenticity thereof : And he muſt al- 
ledge that it is not fully nor ſufficiently anſwered, refer- 
ring himſelf to this Proxy, the Anſwers, and to the Laws. 
And then if the day of appearance of faid ſy 
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who is to give the Anſwer, is in being, (whether by the 
Certificate introduced, or continued until that day, or the 
Penalty being reſerved, ) the Proctor who defires the An-' 
ſwers, muſt exhibir the Original Mandate, &c. and deſire 
that the Party may be Excommunicate, &c. If theſe An- 
ſwers are not Authentick, through the defect of the An- 
thentical Proxy, or if the Laws permit not the Anſwers of 
the Proctor, or if the Anſwers are frivolous, and ( ſuppoſe 
they be) made with an intent, injuſtly to defer the Sute, 
or ſometimes with an intent of making a fruſtratory Court, 
( defeating Juſtice as it were ) if theſe things are made ap- 
pear to the Judge, the Party is to be Excommunicate, 
notwithſtanding the aforefaid Anſwers. Burt obſerve, that 
if the Judge doth deliberate upon this Petition, (viz.) whe- 
ther the Anſwers are to be admitted, or the Party giving 
them, is to be Excommunicate ; the Certificate of the ſaid 
perſonal decree is to be continued until that day, which 
the Judge doth aſſign, to hear his pleaſure ; for otherways 
the ſaid Mandate being diſcontinued and withdrawn, the 
Party anſwering cannot be Excommunicate, but ought to 
be Cited de nowo, to the effect, as at firſt. 
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THE SEVENTH PART. 
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The whole Order and Method of pro- 
cceding m CRIMINAL Cauſes 
which are liable to be corrected and 
reformed by the Spiritual Magiſtrates. 


The Rubric. 


Y the Common Law, | the puniſhment and cor- 4 x ;,9. ;. 4; 
| rection of Crimes, doth belong to the Reverend Cnr, 


the Biſhops and their Vicars in Spiritual things. Sect. Searni- 

Therefore every Biſhop, (in order to correct and ve1b. in» 
puniſh thoſe Crimes, which are to be correfted and puni. 7% 
ſhed, and to extirpate thoſe errors which are to be rooted 
out ) in the firſt year of his Inthronization, ( that is, af- 
ter his Conſecration and Inſtallation to the Biſhoprick ) is 
wont to viſit perſonally , as well in the head as the mem- 
bers, (that is, as well the Cathedral as the Collegiate, _ 
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Pariſh Church ) and the Clergy and People of his whole 
Dioceſe, and the whole Congregation committed to. his 
charge. He is wont alſo for ſame Cauſes, to exerciſe the 
like Viſitation, once in every three years. But ſeeing the 
Biſhops are commonly reſident in the City of their Dioceſe, 
and are wont to have a ſpecial care, as to the manners 
and religion of the Citizens and the Inhabitants there , ſo 
as they cannot conveniently viſit the whole Dioceſe,every 
year : And leſt the Crimes of the other Dioceſans ſhould 


remain unpuniſhed, and that the errors and hwreſies, ( if 
® Lind. »b; ſu: any has crept in) ſhould be extirpated, the Arch-deacons, 


( who are called the eyes of the Biſhop * ) arebound, and 
are wont to viſit ( perſonally, or by their Officials ) their | 


_ Arch-deaconry every year, and are wont to reform and 


correft the Crimes and Errors therein hapning. And al- 
though by the Law, the correction and reformation of 
Crimes, ( the greater at leaſt ) doth not properly belong 
to the Arch-deacons ( as was faid before ) but to the Bi- 
ſhops : Yet (either by ſome Commiſſions and Compoſi- 
tions, had and made between the Biſhops and their Arch- 
deacons formerly, or by Preſcription) the correction, re- 
formation and puniſhment of ( even the greater ) Crimes, 
doth belong to every Arch-deacon of every Diaceſe within 
the Province of Canterbury, yet the Biſhep and the Arch- 
biſhop are not excluded, but they may (whenſoever any 
complaint is made to them, concerning any Eccleſiaſtical 
Crime, ) proceed of their mere Office, or when it is pro- 
moted againſt all manner of Delinquents, and may correct 
their Crimes. 


Jo 
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CHAP. I. 


The manner of proceeding againſt Offenders by way of 


INQUISITION. 


SHES L 


T. What Inquiſition is, nd how manifold. 

2. In what caſes, and how a Citation is to be decreed upon an 
Inquiſition. 

3. The manner of Executing and Certifying a Citation upon an 
Inquiſition. "REES, 

4. The manner of proceeding, if the Party Cited doth appear. 

5- The form of proceeding againſt the Offender, being Sworn 
to anſwer to Articles, and refuſing to anſwer to ſome Po- 

* ſitions, to which be is bound by Law to anſwer. 
6. The manner of proceeding againſt the Offender, denying to 
anſwer to a Criminal Poſition, although the Fame be pre- 
wed or confeſſed. 

7. The manner of proceeding againſt the Offender, who denies 
the Crime, but confeſſeth the publick Fame. 

8. The manner of proceeding, where the Offender denies both 
the Crime objetted, and the Fame. 

9. The Tenoy of the Interrogatories, to be adminiſtred againſt 
the Witneſſes produced m a Cauſe of Correttion, whether 
to prove the Crime, or the publick Fame. 

10. Of the final Determination of the aforeſaid Cauſe, and 
the Pronunciation of the Sentence. 

11. The form of putting Sentence in Execution, 


12, The Tenor of the Abſolutory Sentence, to be pronounced fer 
the Party hos , if the Fudge or the Promaer fo 
make default in the proof 


the Articles. 


word 
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Here are three ways of proceeding upon Eccleſiaſti- 
f Alciar. in. cal Crimes, f as Mr. Clarke hath heard and praftiſed, 
pra. 6nd (Scil.) by Inquiſition, Accuſation and Denunciation. The 
nia Tepernds firſt of which is here ſpoke of. Inquiſition 1s the ſearching 
orame ( quoad out of ſome Crime, made by the Superior, in reſpect of 
proceſſus ) re- thoſe who are ſubject to bis Juriſdiction. Put it cannot re- 
ſpc#rve ditta. gylarly be made, except a Fame or Rumor is noiſed 
abroad , and that by perſons of credit. It is threefold ; 
(*®) Alciar. ( Scil.) 1. Abſolutely general, (*) in as much as it, 
ubs ſup. de In- xeſpeCts the Perſons and the Crimes ; as when the Magi- 
qu. fol-213. ftrate doth enquire, whether or no there are any wicked 
| my = Men. 2. Abſolutely ſpecial : As when the Magiſtrate en- 
cret. de Accuſ. quires upon a Certain and determinate Crime, and againſt 
3n rubric. © a Certain perſon, 3. Both General and Special jointly, 
_ 15 eng, Scil.) general as tro the Perſons, and ſpecial as to the 
ect, quatiter. Crimes. 
2. If it comes to the ears of the Biſhop or the Arch-dea- 
(+) Fohan. con, ( whether by publick Fame, (+) or the relation of 
Anan - ibid. ſome Perſons of credit ) that any one within his Dioceſe 
deft. qualiter or Arch-deaconry, hath committed ſome notorious Crime, 
+ wh or doth obitinately perſiſt in ſome erroncous Opinion or 
* perverſe practice, or is ſuſpected fo to do. - Though ſuch 
a Crime has not been detectcd or preſented by the Church- 
wardens or Inquilitors ; the Biſhop or Archi-deacon may 
Cite the Offender to appcar* perſonally before him, in his 
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wonted place of Judgment, and not in private houſes (be- bs 
cauſe the Law ought to be executed publickly ) to anſwer _ 
certain Articles, touching his Souls health, and eſpecially * 
concerning ſuch a Crime, (here the Crime is to be ſpect- 
fied ) to be objected againſt him. " 

- 3. Thoug ſometimes the Biſhops and Arch-deaCons in ” 
Criminal Cauſes, are wont to cite perſons, not by Cita- : 
tions in Writing, under their Seals, and in their Names, a 


but by their Apparators or Mandatories,by word of mouth : F 
Yet it hath often been controverted, whether or no this 
Citation made thus, viva voce, doth avail, not being made 
in Writing, and whether or no the Party fo cited, can be d 
Excommunicate, (if he appears not) by the Judge, with- 
out a grievance being inflicted ? To avoid this doubt there- 
fore, 
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fore, it is requiſite that for the future, they be cited by 

a Citation in Writing, * in manner aforeſaid. Likewiſe * Je. Anax. 

che Biſhops and Arch-deacons were wont ( no Primary Ci- ſuper 5. De- 

tation Preceding, and no Inquiſition being made for the 7**- — 

Party to be Cited, nor any Certificate being returned or nk a9 -_— 

brought in upon the Inquiſition, neither any proof made Heter rgreur. 

that the Party to be Cited doth abſcond, fo as he cannot 

be Cited perſonally ) to decree that the ſaid perſons ſhould 

be Cited by publick Edict ; and alſo ( as Mr. Clarke has 

praCticed; and which ſeems more difagreeable to the Law,) 

che Apparitors were wont to leave at the houſe of the 

Parties to be convened, a little ſhort Note 'or Paper, in 

which was contained only the Name and Sirname of the 

Party to be Cited, and the day of his appearance, the 

Cauſe for which he was to appear, being omitted, and if 

that Party ſo to be Cited did not appear, (though no Oath 

were made by the Apparitors, that this Note was left ) 

they were wont to Excommunicate them, and get them 

denounced as Excommunicate perſons : From which fort 

of Proceedings, many Cauſes of Appeal were wont to 

ariſe, and the Parties Appealing have got the viftory. 

Therefore it is moſt ſafe for the future, that a Primary Ci- 

ration be granted, and that the Party be Cited perſonally, 

if it can be done, or elſe (an Authentical Certificate, or an 

Oath bemg made, that the Party to be Cited doth fo ab- 

ſcond, as that. he cannot be Cited perſonally,) a Citation 

wviis & mcdis, is to be decreed: Which being duly execu- 

ted and returned, if the Defendant doth not appear, he 

may be Lawfully Excommunicate, and they may proceed + An. ul; 

againſt him, as in other Cauſes of Inſtance. ſupra SeR. guz- 
4. The Citatory Mandate being returned, and the Par-{ter, que ſune 

ty Cited appearing, the Judge, Biſhop or Arch-deacon,'” joe mas 

or their Official, may of the'r mere t Office, give and ob- ;;-mem ex 

ject Articles in Writing againſt the Party appearing, cor- ficio Of per | 

taining as well the Cauſes of his convention, as the publick /7-motorem of 

Fame about that Crime, for which he is Cited, and may {747% 410: 

compel the aid Party to take his Oath, to make antwer,..;,. ..; -- 

as to the truth in his own proper fact, and as to his Cre- ver/ic.ad qua 

dulity in the fa& of another : And if he doth contumaci- tm vero. 

ouſly refuſe this Oath, he is to be admoniſhed a firſt, a e- 

cond 
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cond and a third time (though all at one and the ſame 
moment ) to take the Oath ; and if he-is yer pertinacibus, 
(.or rather contumacious ) in not taking the Oath, or ti 
juſtly deferring to take it, he is ro be Excommunicate, for 


this his manifeſt Contempt, and is not to be abſolved, un- | 


til he take the Oath to anſwer, to obey the Law, and to 
ſtand to the Mandates of the Church : If the Party thug 
convened, doth take the Oath, to anſwer to theſe Articles, 
he is to be admoniſhed to undergo his Examination upon: 
the ſame, within or before ſome day, to be aſſigned for 
that purpoſe, at the pleaſure of the Judge,' or elſe to.ap- 
pear upon that day, and ſee himſelf Excommunicate; for 
his Contempt in that behalf; and if he doth not undergo 
his Examination before the time aſſigned, ( whether he ap- 
pears then or not, ) unleſs he purgeth this his Contempt, 
by alledging ſome Lawful Cauſes, he is co be Excommu- 
nicate for his Contempt and Contumacy, as above. -Y 

5. Although as was ſaid above, the Defendant is not 
obliged: to anſwer to a Criminous Poſition, yet he ought 
to anſwer to the Fame, and to the Juriſdiction of the 
Judge. For the Judges are wont to alledge in their Ar- 
ticles; that the Defendant is of their Juriſdiction, that fo 


the competency of the Court ray appear. Therefore if Y 


this Defendant doth refuſe to anſwer, he is to be requeſted, 
bid and commanded to anſwer inſtantly ; and if being 
thus requeſted and commanded, he doth not anſwer, or 
doth anſwer frivolouſly, or doth injuſtly delay to anſiver, 
he is to be pronounced contumacions, and in Penalty of 
this his Contempt, he is to be pronounced and declared as 
confeſſing thoſe Articles, to which he doth not anſwer : 
And this Pronunciation or Declaration, pro confeſſo , is 
#quipollent, ro a confeſſion abſolutely made, and the 
Defended may be proceeded againſt, as if he had confeſ- 
ſed thoſe Articles, ro which he hath refuſed to anſwer ; or 
like as if they had been ſufficiently proved by Witnelles. 


6. If the Defendant doth confeſs the Fame, or if it is 


ſufficiently proved by Witnetles, the faid Defendant ought 
to anſwer to the Poſitions , althongh they. be Criminal ; 
and if he doth refuſe, or doth injuſtly defer to anſwer, he 


PART.VIL.Y 


is to be requeſted, admoniſhed and commanded to anſwer. 
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and if notwithſtanding . that,; he doch not anſwer , he is to 
be pronounced pro confeſſo, in, manner and form as above. 
7. If the Defendant doth confeſs the Fame, burdoth de- 
ny the Crime objeted, and if the Judge and the Promo. 
ter of his Office do believe, . that-they can prove the Crime, 
a Competence Term is to be aſligned.to the necetlary Pro- 
moter of the Judge his Office, to prove the Criminal Ar- 
ticles, and Proofs are to be produced as in other ordinary 
Cauſes, and the Defendant is to be admoniſhed to be pre- 
ſence at all the General; Seſſions, until Sentence be pro- 
nounced incluſively:: And if - he doth not” appear ,. the- 
Proofs and the Witnellcs,arc to be received, admitted, 
ſworn and examined, and their Depoſtions ars to be ,pub- 
liſhed ( upon thoſe Articles abjedted ),in Penalty of his 
Contempt : Alſo Sentence, may be pronounced gn his ab- 
ſence, or rather notwi ing his Contempt. . But it is 
moſt. ſafe, aſter the Arteſts of the Witneſſes arepubliſhed 
and received, that the Defendant be Cited anew,. to hear 
the Definitive. Sentence pronounced, upon: ſach a, day. 
And- the Defendant may except againſt, theſe Wirnefles, 
and reprehend them and their Depoſitions; or he may. ber 
fore Publication of the Witneſles, propound. and prove - 
any ſort of matter for his dcfence, and in order to prove 
his innocency, as to the Crimes objected :. If the Fame. 4s, 
confeſſed or proved, he may be enjained Purgation, as in 
the following Number. Ard it is to be: noted, that all 
Cuſes of Corsettion, inſticuted of the mere Office of the 
Judge, are Summary -Cauſes, at leaſt, they, are wont :to- 
have a Summary procetding ; but it is otherways , where 
there is a voluntary Promoter aſli Y: Fol liens ending 
8. If the Defendant doth deny both. the. Crime,anhd the 
Fame, then if the Crime objeftcd be notorious and. pub-, 
lick, and if a publick Voice and Fame hath gone abraad 
concerning the fame; the Judge muſt take care to pro- 
duce and examin the Pariſhioners of the place where the 
Defendant. lives, or any others to prove this Fame, and 
may compel chem to give their Teſtumony ; which if they 
refuſe, he may puniſh them by the Eccleſiaſtical Cenſires. 
Andlike as in Cauſes of Inſtance, it is Lawful for the Party: 
againſt whom the Witneſſes are Jus to adminiſter 
B any 
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- -any Interrogartories, againſt” rhe” Witnetles of the Adver- 


fary, which are pertinent to the Cauſe Inftitured, im order 
to bring the reuth-t9 light : So al{b in'thefe Cauſes of Cor- 
ref&tion, in which'the ſtate, eftcern, good name and fame 
of any Man, dgorh 'deptnd atnongit the good and* graver 
ſort of people; m-is very: requiſite and*converent, that the 
Defendant do adrintiter Int rodkatbfies, againft the' Wit- 
nefles produced of the Office of the Judge.  _ 

9. Seeing that the Witgeſles examined to prove the pub- 
lick Fame, throngh the ignorance of the Regiſter, are 
wont ſometimes to depoſe generally, that a publick Fame, 
hath gone abroad, that the Defendant lrath commurred the. 
Crime objected,;not mentiomng by what perſons the Fattiea- 
roſe,or from what Cauſes it had its Origina);neither rengting 
any reaſons for their knowledge in their 'Depotitions ;*the 
Defendant therefore may miriſter theſe following Thtet- 
rogatories, ( viz. ) Firſt, againſt the perſons 'of the Wit- 
neſſes, as above; then he may, defire that the Witneffes nay” 
{pecifie thoſe perſons, from whom they heard tlie Fame; 


as alſo that they may declare particularly, thoſe figris or 


prefamprions, from whence this Fame took irs rife, which 
may be theſe, ( Sci. ) if the Defendant has been, ſeeh'in' 
the night time, in ſuſpicions places, with ſome ſuſpected! 
Bawd or other. Infamons Woman, and 'oftert converſing 
with her in private, and kiſſing her. And if it appears' 
either by the Witneſſes Anſwers to theſe Interrogatories, 
or by the Proofs'to be produced by the Defendant, 'thar, 
the Fame of the Crime objected, hath proceeded fron 
and been” noiſed abroad by malevolent petſons, atid ich | 
as are enemies to the Defendant, or (which often falls out)' 
by the nude and ſole Accufation off fome naughty, Wo- 
man who confeſſeth her own nanghtinefs. To theſe Crirhi- 
nous Poſitions, the Defendant is not bound to anfwer, nor 
ought he to be accuſed of them : Becanſe a Fame thus pe: 
nerally proved, is not faid to be proved properly, neither 
is it a Fame, but rarher a falfe rumor. ens 

Io. If the publick Fame, touching the Crime'objetted, 
is proved, either by the Defendants confeſſion, or by Wir- 
netles, or if the vehement preſumptions and ſigns before 
noted, or ſich like are proved, though the Crime Ka 
| jected 
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- pronounced, whereby the Judge or the neceſſary Promo- 


. ſes; and in the concluſion of the Sentence is: to be pro 


5 USER VIP OD ED SEE ITT 2 FER: 


PART.VII ; E cclefiaftical Courts. DT OI 387 


jeRted is not proved, yet the Judge f may enjoin Canoni- # Jo. Anen, 
cal Purgation to the Defendant, and if the Defendane/#P*r S _ _ 
makes default in his Purgation, he is to he pronounced as .1/" Sell —+ouc 
convict ; and publick Penance is to be enjoined him. But peaule. tatims * 
if the Crime objected is proved, then, they . muſt proceed poſt probationes 
to Sentence; and to a concluſion in the Cauſe, as in other proced. ad Sen- 
Summary Cauſes, and the Definitive Sentence is to be #49 


ter of his Office, ( if a necellary Pramoter. were aſſigned ) 
hath proved their intention mentioned in the Articles ob- 
jected ; and that the Defendant hath not proved any thing, 
to:fruſtratethe intention of the Office, as in ordinaryCau- 


nounced to have committed the Crime objected and pro- 
ved upon ſuch a day, by reaſon whereof, he is to be Ca- 
nonically puniſhed, chaſtiſed. and correCted;, and a Saluta- 
rp and: Condign Penance is therefore, and ought to be by 
Law enjoyned che Defendant, and he is to be condemned 
Im Charges, made on behalf of the Office, or its Promoter, 
with a Reſervation of the Taxation thereof, as in other 
Sentences. - b Bw | ' 
-"'Tx. Sentence is to be put in Execution, and Penance is 
to be enjoined the Delinquent or Party convict, and it muſt 
be proceeded in all things, either in the preſence or ab- 
ſence of the Party dereCted; in .the fame manner, as is 
ſhewn before, where the Sentence is put in Execution, ef 
pecially in a Cauſe of Defamation. 
- x2. If neither'the: Crime: objected nor vehement Suſpi- 
cions and Preſumprions/of the Crime objcCted. are proved, 
ence is to be pronounced for the Defendane, to ab- 
ſolve him from thoſe things related in the Articles objected, 
and he is to be reftored to his former Fame and Credit, (in 
ſome meafure injured: by this Sute) and he is to be diſmilied 
fromthe Office, as to things objected, with his Charges. 
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CHAP, II. 
The manner 'of correiting Criminals by way of A C- 
+ Quenam fit +4, CUSATION Þ. 
differentia m- | | ' 
ter Accuſ. © : 
—_— | ECECT. x. 
ubi ſupra T. de | 


Symo. Seff. FF any hath committed. any Crime, ( whereof the Spiri- 
—_— 1 tual Courts have Cognifince.) and is not detected, des 
Accuſare, eſt nounced or preſented. for the-:fame, or if. the'Biſhop or 
aliquem in Li- Arch-deacon, have not-proceeded againit him, by way of 
bells, reum cr3- Inquiſition : Yet any perſon, (who otters himſelf ready to 
C_— pay the Party to. be convened his Charges, if he doth not 
vintidam, Prove the matters objected, ) hathintereſt, voluntarily to 
Heſtienſ. de \mplore and promote':the 'Office of the Judge, and may 
Accuſ. in Sum. Call the Delinquent. to anſwer. Articles, and may adminiſter 
Aiciat.mn prax. Articles to him, whenhe appears inthe Name of the Judge, 
_ _ and of his Office promoted, and may accuſe the Dehn- 
du m quent. And ſeeing a Ganſe-of Correction voluntarily-pro- 
Accuſ. ibi re- moted, is a Plenary Cauſe, it muſt be proceeded in, as in 
perias, ad fol. other Plenary Cauſes, and the Defendant in theſe caſes, 
uſg; 210. (except certain Cauſes, ſich as are Cauſes of Symony, 
notorious Uſury and Inceſt, and all Canſes concerning 

the privarion or depoſing a Clergy-man,from his Benefice 

and Orders,) onght not to anſwer eo the fame, becauſe 

they are Criminous Poſitions ; yet ought be to anſiver 

what he believes, touching the publick Fame, and it is to | 

be proceeded in all things, in like manner,; as upon an 

Inquiſition. And the Parties may reply and. give thei 

Double Pleas, as in other ordinary Cauſes ; and Sentence 

is to be pronounced for the Plaintiff, or againſt the Plain- 

riff, and for the Defendant, as before. Burt here obſerve, 

that if the Plaintiff in this caſe, doth prove the publick 

Fame, or vehement Preſumptions, ſo as Purgation may be 

enjoined the Defendant, ( though he proves not the Crime 


objected) yet he ſhall obtain Sentence, that Purgation-f & 


onght 
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ought to be enjoined, and the Defendantis to be condem- 
ned in Charges of Sute : For by his denying the Fame, 
he hath cauſed the Defendant co conteſt, and be put to 
Cherge about the proot of it. 
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CHAP. III. 


The whole Order and Manner of proceeding againſt ſuch 
'as are preſented by CHU RCHMWARDENS; 
which is termed a FP roceeding by way of D F- 
NUNCIATION. 


SERCGT. 3. 


I. What Demnumciation is, and bow manifecld. 

2. The order of Elefing, Viſiting, and Swearing Church- 
wardens, and the manner of Adminiſtring Articles of In- 
quiry to them, and an Oath thereup:n, with the form of 
Drawing their Preſeutments or Denunciation upon thoſe 
ow f F 

. The form of proceeding againſt thoſe perſons thus preſen- 

' ted and laeted by the XX ans = ; 

4- The Tenor of the publick Edie, ſent forth againſt thoſe 

ſons, .and the manner of executing and returning it. 

C. form of the Defendants appearing with his Comp i 
mak » and the Oath to be adminiſtred to bim and 
[4 


6. The order of Objetting againſt the Compurgators. 
7. A Caution to be obſerved, Jo by ſuch as are Accyjers, 
and alſo by the Church-wardens or Inquiſitcrs. 
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+ De Denun- mr mnn—_ according to Hoſtienſis, | is a relating 
Chatione. . or tranſmitting any Crime, to the knowledge of the 
Judge ( Lawfully made without Inſcription in order to 
exact Penance, or impoſe any Lawful Penalty, &«c. and 
* Alciat de - it is: either Evangelical, Judicial, * or Canonical, the laſt 
Dern. . of which, is.that-here meant of; the which is either ſpe- 
cial, general or regular. See Alciatus in his Praftice. 
- 2. In every Pariſh within the Province of Canterbury 
(time out of mind ) -the major part of each Pariſh, toge- 
+ Jo. Anan. ther with the conſent of their Rector or Vicar, are wont. 
ſuper 5. decr. every year, to elect two diſcreet and honeſt Men | of the 
* de accuſ. c. fi Pariſh,to be their Guardians ® or Church-wardens, as they 
cue om. term them; vet ſome of the Pariſhioners would baye this 
* Oeconoms Election and Conſtitution of theſe perſons to belong ſolely 
dicuntur, 4 to themſelves, the Rector or Vicar being excluded by an 
grecoverbo ancient, ( or rather a corrupt) Cuſtom: And that them- 
rap of ſelves are wont to elect and conſtitute ſix, four, two, or 
Alciat.. ubs ., more or fewer honeſt Men, to be Curators or- Inquiſitors, 
(fol. 57, whom the Biſhop or the Arch-deacon, ( intending ro viſit } 
| do call to appear in their Viſitation, and to undergo that 
their Viſitation ; and at the time of their appearance, they 
are wont to: adminiſter Articles of Enquiry to them in Wri- 
ting ; upon which Articles they Swear them to enquire, 
and to- return their Verdict, Preſentment or Detection, up- 
on thoſe things enquired and found, againſt a certain time, 
then to be appointed. Bur the Articles uſed in theſe caſes 
are wont to be drawn by way of Interrogatories, '{ vis. ) 
whether any perſon within their Pariſh hath committed 
Adultery, &c. or is ſuſpeted of ſuch Crimes. And ſo of 
the other Crimes, which belong to the EccleſiaſticalCogni- 
zance. Aﬀter the Church-wardens are Sworn to enquire 
ſeverally upon their conſcience, and to ſearch out as much 
as in them: lyes, who and what perſons have committed 
the aforeſaid Crimes, or are ſuſpected as. ſich; they are 
wont to meet in the Pariſh. Church; or other ſecret place, 
and confer together touching the Premiſes, and draw up 
into Writing particularly , thoſe things to be. preſented, 
and the. Names and Sirnames' of the Delinquents on this 
manner. *. To ſuch an Article we preſent ſugh an one to be g 
| | | | | an 
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an Adulterer, &c. or that he'is commonly and publickiv 
noted and ſuſpected of ſach a Crime. Which Preſer+- 
ment, - by vertue of their aforeſaid Oath, they are to exl t- 
bit- before the Viſitor, on the day appointed : Which 
if they do nor, they. are to be Excommunicate,. by vertue 
of the aforeſaid Monition, to exhibit chew Pretentment on 
ſuch.a:day, and ar2 not to be abſolved, until they appear 
and exhibit their. Prefentment. And it1is to be noted, thac 
(alchongh it is very -uſual now adays, ) it is not ſufficient 
to preſent ſuch an one, to have commitred, or be ſuſp2&ed 


- of -Adultery : But the Party with whom tliey committed 


the ſame is alſo to be named, and that there 18 a pubiick 


Fame concerning the ſame: Or otherways , from fuch 


a general and incertain Preſentment, Canonical Purgation 
cannat be enjoined, and if it b2 enjoined, the Party de- 
tected cannot purge himtelf, by reafon of che uncertainty 
and generality of the Detection. 

3. The perſons preſented are to be cited to appzar upon 
ſome competent day, to be aſſigned by the Judge, to 
anſwer Articles, touching their Souls health, and efpccially 
certain Crimes preſented: in :the Eccleſiaſtical Viſitation, 
lately celebrated. This Citation being duely executed and 
returned, the Judge mult ſigniftie to the Party convened, 
by word of mouth, the words of the Prefentment, or the 
effect of them on this: manner : We obje unto you, thae 
you are Lawfully detected and preſented betore us, (by 
the Inquiſmtors and Church-wardens of your Pariſh, ta 
have. committed ſich a Crime, ( here lpecitie the Crime 
preſented) and that there is a publick Fame and Rumor. 
that 'you have committed this Crime preſented : And 
though the Party convened, 1s not bound to aniiver, wh2s 
ther te hath commirred the Crime objetted or nor, ( be- 
cauſe is a Criminal Potion, ) yet he ought to anſwer 
negatively or affirmatively, as to the Faine otj:Cted, 


_ and though he denies both the Crime and the Fame, yet 


Canonical Purgation may be enjoined. Therefore the 
Judge is wont to Interrogate the Defendant, if he can al- 
ledge any Cauſe, why Canonical Purgation-may nor be 
enjoined him, and why a Comperent day may not be af- 


* ſigned and appointed, ( conſideration being had, to the 


Bb 4 diſtance 


nn 


————— 


392 7he Pratlice of the PARE.VII- 
diltance- of the Defendancs habitation, from the place of 
Judgment, ) on which to purge himſelf, under four, ſix 
or eight hands of ſome honeſt Men of the Pariſh, accord. 
ng to the quality - of 'the perſon, the weightineſs of the 
Crime preſented, and the Infamy ; and is alſo wont to de- 

F Lind. de © xree all and fingnlar F (who either will, or can oppoſe and 
fwrgat. cap object againſt rhus Purgation, and the Compurgators to 
> -no-iang be introduced ) to be Cited, by publick Edict, or a Ci- 


ratio 1 ' publickly denounced in the Pariſh Church of the 


Def 1dant, to appear at the day and place aſligned for 


tins Purgition, to propound and object in due form of 
Law, (if they think chemſclyes inrerefſed) againſt the 
Purgation and the Compurgators to be produced. And 
it is to be noted, that it hath been always practiſed and 
adjudged, thar a Purgation may be enjoined upon the ſole 
Preſentment made by the Charch-wardens and the Inqui- 
firors, no Witnelles- being prodiiced to prove the publick 
Fame, (notwithſtanding the Defendant doth deny upon 
his Oath, both the -Crime and the Fame) becauſe the 
Church-wardens and Inquifitors, Sworn in manner afore- 
faid, are faid to be Teſtes Synodales. 

; 4. Inthe aforeſaid publick Edict, theſe things following 
are to be ſpecified ( wiz. ) that fiich an one, who was de- 
reted of ſich .a Crime, is to purge himſelf on ſuch a day, 
in ſich a place, with ſuch a number of honeſt Pariſhioners, 
his Compurgators. This EdiCt is to be denounced by the 


Miniiter of the Pariſh Church of the Defendant, in the 


ſame Church in time of Divine Service, ſix days at leaſt, 
before the day on which the Pvrgation is to be made, fo 
as in all probability, thoſe who have a mind fo oppoſe this 
Purgation, may have knowledge of it, before the day ap- 
poitmed-for the fame. But this Citatory Edict 1s to be 
Certified, either perſonally upon the Oath of the Party 
publiſhing and executing the ſame, or by his Authentical 
Czrnficate. ; 


- 5. The faid publick Edidt being returned with a Certi- 


ficate, ir: manner and form as aforefaid, the Defendant is 
to be called publickly, if he appears, the Judge muſt ask 
him if he has his number of Compurgators ready in Court, 
according to the Aſſignment; and if he fays,he has them 
WIS: "7 HEL; ready, 
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Teady, then the Judge muſt cauſe Proclamation to be 
made three times, by the Cryer of the Court, for all and 
ſingular perſons Cited, in manner and form aforefaid,. to 
propoundand object, (if they have onght to object againſt) 
againſt this Purgation , to hinder it, or againſt the Com- 
purgators,to be produced i1 that behalf. Bur if none come 
to oppoſe, then' they are to be pronounced contumacious, 
and in Penalty of their Contempt, the Judge muſt decree 
and proceed to Purgation,' and all manner of Oppoſers- 
Whatever are to be ſilenced for the furure, as to the Pre- 
miſes. Then the Party preſented muſt produce his Com- 


purgators f and may deſire the Regiſter to write down # Lind. de 
their Names and Sirnames in the Acts, and muſt offer £9z- canon. c. 


himſe!f ready and prepared to take his Oath, -as to his in» C 
rocency in the Crime objefted, and muſt defire that his 


Compurgators may be admutred' and receied, and that compellane. 
right and juſtice may be done and admiaiſtred:to him. per co. gloff. 


Then (ſeeing the Judge is not excluded from'propofing 7 
ObjeCtions, though none elſe object ) if nothing can - be 


propounded or objetted by the Judge, againit the Com- /zc,xdo 


purgators, or if it appears fo the Judge, that:they/are Pt - cur. 
rifhioners of the Pariſh whete the Party detected lives, and 
honeſt Men ; he muſt pubſickly recite, as well-to the Par. 
ty preſented, as to the Compurgators, the danger of Per- 
jury, and the Penalty (as wel} by, the Divine asthe Hu. 
mane Law, ) due to thoſe who commit Perjury, and who 
do falſly\invoke the Name of God: And he mult often 
and rionſh IT to have a care of their Souls, 
and he m them the Preſentment made by the 
Church-wardens, or he may command it to be. read by 
the Regiſter... And, if after, all this, the Party detected 
doth -infift upon his former Petition, ( that is, that he is 
ready to take the aforeſaid Oath, and doth defire that his 
Compurgators may be admitred and received,) the Judge 
ought to admiruſter to the Party, this following Oath ; 
( viz.) that he hath not committed the Crime objeted, 
or that he is not guilty of this Crime. Which Oath, if the 
ſaid Party doth take with a bold and reſolure mind, then 
the Compurgators are to be asked, wherher or no they 
will, and can with a fafe conſcience Swear, that they be- 
"U.., heve 


mo 
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lieve the Party derected is innocent of the Crime, whereof 
he is detected, or that he hath taken a'true Oath : Which 
Oath, if it is boldly and undoubtedly taken by the Com- 
purgators, the Judge muſt Pronounce, that the Party de- 
rected hath Lawfully F and Canonically purged himſelf, 
and is innocent of the Crime objefted, and therefore muſt 
reſtore him to his former State, Credit and Repute, and 
and fo diſmifs him from his Office, as to thoſe things 
objected. | 

6. If- upon the return of the aforeſaid Publick EdiCt; 
the Oppoſers do appear, they are to be admitted to pro- 
pound any manner of concluding matter, againſt the Ad- 
miſſion of the Purgation ; ( wiz.) that the Party dereCted, 
hath committed the Crime objected, ( ſpecifying the Par- 
ty with whom the Crime was committed, and the time 
and place of Commiſſion of it: ) Or that the Compurga- 
tors aforeſaid, ought not to be received or admitted, in as 
much as they are the Parents, Kinsfolk or Tenants of the 
Party producing them, or very poor and needy, ( for 
a poor:Man isnot to be admitted, if the Parifh is ſpacious, 
and if there be a multitude of Pariſhioners, but it is other- 
ways, if itbe little, and not populous ) andſuch who may 


be eaſily corrupted and ſuborned of evil Fame , and 


a ſtained Reputation , and Criminous ( ſpecifying their 
Crimes) for thoſe who object againſt a- Putgator, may 
propound any Crimes, and that he is noted for the like 
Crime, for which the Defendant is preſented ; and laſtly, 
ſuch as ought not to be admitted to the Purgation. of any 
perſon. If. the Parties propounding the aforeſaid Obje- 
ctions, do undertake to prove the ſame," they are to be 
admitted ; and if they prove the Crime objected, Senterice 
is to be pronounced, that they have proved their intention 
mentioned in their Objections, and the Defendant is to be 
pronounced as Convict, and Canonical Penance is to'be 
enjoined as before. Bat if only the things objeCted againſt 
the Compurgators are proved, the Party convened is tb 
be pronounced to have made default in his Purgation, 
and Penance is' to be enjoined as 'above, with a Condem- 
nation of Charges in both caſes, that is, if either the Crime 
is proved, or the Objections againft che LB af 
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In this laſt caſe, the Judge may, out of favour, grant the 
Party convened, a new day, on which to thake his Pur- 
gation'by other Compurgators: And then'f he doth Law- 
fully-prove himſelf guiteleſs, the is to be difmiſt from the 
Office of the Judge, and is to be pronounced to have Law- 


| fully purged himſelf; and is to be reſtored to his former 


Fame, but the cauſe which may induce the Judge, to 
grant+this ſecond Purgation, may be this, ( Scl. ) where 
the Objeftions proved againſt the Compurgators, who' 
were firſt rejefted, were unknown to the Party producing 
chem. - But two things are to be noted ; Firſt, that ah In- 
timation of this fecond Putgation, is-to be denounced and 
publiſhed, and the objeQions are ro be admitred againſt 
the ſame, as upon the firſt Purgation. Secondly, though 
the Defendant being admitred to this ſecond Purgation, 
deth Lawfully purge himſelf, yer he is not to be admitced, 
until 'he pay the Charges expended by the firſt Oppoſers. 
For if the ff Co had failed in proving their Obje- 
Ctions, 'they might have been condemned in Charges, due 
to the Defendant. ng 

7. If any is accuſed ( thongh judicially ) upon any 
Crime, by a voluntary Promoter , if the Promoter doth 
not prove the truth of the Crime objected, or at leaſt 
that there is a public Fame, ariſing from vehement Cauſes 
and Preſumptions, ſo as that a Canonical Purgation is, 
or ought to be enjoined to the Party accuſed ; the faid 
Party accuſed, may ſue the Party accuſing, in a Cauſe of 
Defamation ; and the ſaid Accuſer is not leſs, byt more to 
be puniſhed (that is, a more grievous aud publick Penance 
is to be aſſigned him) than it he had uttered Defamatory 
words, Face to Face, by word of Mouth. Likewiſe -if 
the Church-wardens or Inquiſitors, do Preſent any one, 
for any notorious Crime , to be corrected by rhe Eccleſi- 
aſtical Judge, or upon a publick Fame; and the Party 
preſented doth Lawfully purge himſelf, as well of the 
Crime, as the Fame, and proves that the Fame though 
preſented, did ariſe from malevolent and infamous per- 
fbns, and ſometimes from the ſole and nude accufation of 
ſome naughty Woman; and the Judge by. reaſon of this 
Proof, doth diſmiſs this Party thus preſented, from his Pt 
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| fice, no Purgation being enjoined : The aforeſaid Party 
preſented, may in this caſe, ſue thoſe who preſented him, 
in a Cauſeof Defamarion, as above, Therefore let all be. 
ware for the fucure, how they accuſe or preſent any body 
for any Crune or publick Fame, unleſs rhey prove that 
Fame, to have had its Original from very juſt Cauſes and 
ychement Preſumptions. Therefore alchough a rumor. or 
report of any Crime, hath been aſperſed or gone. abroad 
amongit many grave and honeſt Men ; yet it this report 
took its Original from Enemies to the Party dete&ed, or 
from tome infamous Womans nude Accufation, the Parties 
accuſing or preſenting cannot be ſaid to have juſt .cauſs 
for their Preſentment or Accuſation, and therefore they, 
are liable to an Action as before. But if they make a ſpe-: 
cial and particular Preſentment or DeteCtion, according 
to the trath of the thing (that is, thac ſuch a Fame, or ra- 
ther Rumor 1s diſperſed abroag, by ſuch Perſons, or by 
the Accuſation or Confeſſion of a Woman with Child, or in 
Child-bed,) and not a general Preſentment, as is want to 
be made ; in this cafe, the Party preſented, if he doth In. 
ſtituce his Action, in a Cauſe of Defamarion, he ſhall be 
Caſt, if it be 'replyed and proved, that the Fame or Ru- 
mor was noifed and reported abroad, as is contained in 
the Preſentment. 
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CH AP. IV. 


The Order and Manner of Confirming a BISHOP. 
And what things are to be done by the Proflor, at 
the time of his Confirmation. 


SECT. I: 


% 


| moe day and place being aſſigned for this Confirma- 
tion, before the worſhipful N. the Commiſſary, &c. 
The Letters of Commiſſion , andthe King's Patent, under 
the Great Seal of Eng/and, muſt be preſented and publickly 
read before him; Which being fo read, the faid Comiſ- 
fary muſt take upon him, the Execution of the ſaid Let- 
ters. Commiſſional, &c. and decree that it may be pro- 
ceeded, according to the force, form and effect of the 
ſame. 


SECT. 2. 


*Hen the Proctor - of the Dean and Chapter muſt' 
A. appear, who muſt 'exhibit- his Proxy for the ſaid 
Dean and Chapter, and make his part for the fame, and 
preſent to'ithe. ſaid Commillary, the Reverend Father 
the Lord Biſhop, Eleft,. and-iet bim before him. by £6 
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SECT.-:3. 


Hen the ſaid Proctor of the Chapter U. muſt exhibit 
the Ciratory Mandate, taken forth againit all Op- 
poſers, &c. with a Certificate upon the Execution of it, 
and muſt deſire that thoſe Parties fo Cited; may be calted. 
Then Proclamation muſt be made three times, for all the 
Parties Cited, &c. who being ſo called, and none appeat- 
ing, the Proctor of the Chapter muſt accuſe their Contu- 
macy, and deſire that they may be reputed Contumacious, 
and that in Penalty of this their Contempt, the way: 
means of oppoſing this' EleQtiean,” may be denyed: them 
and every of them : And-alſo be-muſt defirethar the ſaid 
Commiſlary may proceed in the ſaid buſineſs of Confirma= 
tion,. according as the Law 1equires, the abſence».os cons 
tempt of the.faid Parties ( {© Cited,  and'not appearing; 
| in any thing notwithſtanding, as is contained ina Schedale, 
Which the ſaid Commiſlary muſt read. os 


SE GT. 4. 


Heſe things thus done, the Proctor of. the Chapter 
muſt give his Summary Petition in\Witing; wh 
the ſaid Commiſlary- at his Petition, muſt 'admiity: fo far as 
by Law it is to be admitted'; and muſt/detree'that it ſhall 
be proceeded Summarily, & de plane, and muſt'aflign' the 

Proctor to prove his Petition immediately. 


SECT. F. 


$ fy the ſaid Proftor of the Chapter, in ſupply of che 
Proof of the Contents in the ſaid Summary Petition, 
muſt exhibit the Inſtrument or Letters Teſtimonial, upon 
the Proceſs of Election, made in Authentick form, and ror 
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Letters Patent, ſhewing the King's allent to this EleCtion, 
and the Inſtrament upon the conſent of the ſaid Lord Elect, 
ſo far as they make for the. intention of the ſaid Dean and 
Chapter, &c. and the ſaid Commiſſary, muſt ( at the Pe- 
tition of the Chapters Proftor ) affign an immediate Term, 
on Which to hear his Sentence or final Decree. 


SECT. 6. 


Hich things being thus diſpatched, Proclamation 
being made three times, for all perſons Cited, &c. 
and none appearing, the ſaid Proor of the Chapter, 
muſt accuſe their Contumacy again, and in Penalty of this 
their Contempt, he muſt deſire the faid Commillary to de- 
cree, that it may be proceeded to the Pronouncing of Sen- 
tence or the final Decree, the abſence or contempt of 
thoſe perſons Cited, in any thing notwithſtanding ; as is 
contained in a Schedule, which the faid Commiſſary muſt 
then read. Then the Biſhop EleQed, muſt take the Oath of 
Supremacy, and the other uſual Oarhs. 


SECT. 7. 


Fter all this, the faid Commiſſary muſt read the De- 
finitive Sentence, pronouncing; declaring and do- 
ing all other things as-is contained in the fame. | 


SECT. I. 


Z ba the Commiſlary, ( at the Petition of the Proctor, 
of the Chapter, and the Petition of the Biſhop 
Eleaed, ) muſt decree Letters Teſtimonials to be made 
upon the Premiſes, &c. 


FIN IF & 


eee EAGLE > þE & 4 . 


A BRIEF 


DISCOURSE; 


Shewing the 
ORDER & STRUCTURE 
OF A 


LIBEL or DECLARATION: 


Ihil diftum, quod non prius, 18 a Maxim, as 

| true as *tis general. So that to enlarge or 
ſay any thing in this Diſcourſe, more than 

what others, ( of great Learning and Pra- 
tice, ) have faid before, is a thing I aim not at ; 
neither would I have any fo far mittaken in me, as 
think me guilty of ſo much VainGlory and Oftenta- 
tion. Neither were it,pollible tor me, ( or any elſe, 
as I think) to reduce this Diſcourſe, to a better 


Method than Weſembecy F has done, whoſe words + p4-ae. # 
I ſhall inſert, with ſome additions out of other Au- T. de edends 


thors, which will render this Diſcourte ſo compleart, 
as that the meaneſt capacity ( our infipid Proctors, 
I mean of ) may form a Libel, without inſpecting 
their Precedent Books ; which they can no more be 
without, than a Cripple without his Crutches. I 
queſtion not but the Learned Advocates, are fo 
C c well 
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* Alciat. in 
prax. fol. 18. 
Speculator. de 
Libell. conf. 


Sef. 1. 


t Ummius 


diſp. 6. th. 8, 


u. 38. 


can be of little uſe to them. 


\ 
LS 


1. What a Libel is. VE 

2. How many and what, are the parts of *a Libel. 

3. How many ſorts ef. Libels. £ 

4. What things are ſaid to be proper to a Libel. 

5. What is the efficient Caiſe of a Libel. 

6. The matter of a Libel. 

7. The form of a Libel; deduced alſa from a Syllo- 
giftical Argument. 

8. 1n HeXT, Or the remotc matter, ought to be ex- 


preſſed in a Libel. 
9. The end of a Libel. 


| Libel is ſaid to be a Diminutive, a2 Libro from 

a Book ; whence jormerly a Paper was offer- 
cd : In general it ſignifies every Writing : Figura- 
tively the matter 1s put for the thing contained in it, 
But properly in this Argument, a Libel is taken for 
the Writing which contains the Action : * Or a Lb 
bel is nothing elſe, but a fit conception of words, 
ſetting forth a Specimen of the fucure Sute. + Ac- 
cording to Lanfranc. (c. quwoniam. de Petition. n. 7.) it 
is defined the Lawyers Argument. 


2. It is faid to conſiſt of three parts. ( Sc.) 


12. The major Propoſition ; which ſhews a juſt Cauſe 


of the Petition. 2. The Narration, or the minor 
Propoſition, Whereby is inferred ( in the ſpecies 
of the fa& propounded ) that there is juſt cauſe for 
the Petition. 3. The concluſion or the concluſive 


+ Altar. ub; Petition, which conjoins both the Propoſitions, and 
ſupra Jaſm. includes the minor in the major. F A Libel there 


Zaſius & alis 
:nprin. Inſt de 


Action. 


fore is a praCtical and judicial Syllogiſm, as it were. 
Though - Speculator de Libelli confettione, Sect. quid 
Libel 


well ftored with Diſcourles of this nature, that this 
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Libelus, n. 3. recites its parts ſomewhat otherways; 

for in the firſt place, he puts the cauſe of the Libel, 

which is. the major Propoſition : In the ſecond place, 

the Obligation, which is the minor Propoſition ; 

and in the third place, the Action, which is the Cort- 

cluſion : For the Petition it felf, is faid to be the 
Ation : The Concluſion conſiſts in the Petition, 

and not in the words related. And this is the chief 

part of the Libel, which ought eſpecially to be re- 

garded in Civil Actions; not fo in Criminal Actions 
'or Cauſes, becauſe in th:m, there needs no Conclu- 

ſion. By this the * Plaintiff concludes,juſtly defire- * y1cie. us 
ing from the Premiſes, and the things propounded, /#pra. 
that the Defendant may be condemned, both in the þ $pecutarc 


Principal and in the Charges. ÞF ubs ſupr. Set. 
3- In reſpect of the ſuyjet matter of the Li-#** + 


bels, there are only two ſorts in uſe; the one ofc, quoniam. ad. 

which is Conventional or Civil, (a Corveniendo, v*7% priicin 

from convening ) the other Criminal, ( & Crimine gr po ig 

ſeu Querimonia. ) + In reſpect of its form, it is either prex. fil. tog. 

ſimple (which abſolves or declares the Action, in dſp. 6. ih. 8 

a continued Specch or Oration, as it were) or Ar- Reach proceſ; 

ticulate, (in which the merits of the Cauſe, are pro- #*. 33- 

pounded by Articles. f ) # O!dendor $ 
4- The propertigg of a Libel, or thoſe things «: f-ma Liv, 

which are ſaid to be particularly proper to a Lib+l, 

are theſe, ( Scz/.) that it be round, (as the Civ+- 

lians term it ) Dilucide-, concluding; not obicure, 

uncertain, nor general or alternative, * * Foyrar in 
5. The efficient Cauſe of a Libe), is the Law, frma Li: 

which depoſeth a Libel to be offered : But it com- 5j3";,% 

mands principally that it be offered to the Judge 

( ſeeing his Office is implored upon this Petirion ) 

and then alſo to the Adverſe Party. 


Ce 2 6. As 
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t Hoſtienſis ac 
Libell. obla. 
Alciat. ub ſup. 


fol. 18. 


* Ita formart 
debet ut ex nar 


6. As to.what reſpects the matter of a Libel: It 
is to be offercd inall Cauſes, about which Judgment 
is ſtirred up, and a Sute is commenced betwixt two; 
And that as well in Civil as Criminal Cauſes, &c. 
but not alway in Summary Cauſes, ( viz. ) in Exe- 
eutions: For in theſe, any manner of Petition is 
ſufficient, though it be without Writing : Like as 
when it is proceeded by way of Inquiſition, or where 
the Office of the Judge is implored 1n an extraordi- 
nary manner. 

7. The form of a Libel, (although it ought eſpe- 
cially to be drawn, according to the ſtyle and cu- 
ſtom of every Court, yet where there is no ſpecial 
cuſtom cxtant, ) it ought to be drawn in Writing; 
and in ſuch manner, as that it may contain theſe 
five things, comprehended inthelſe following Verſes. 


uis, quid, coram quo, quo jure petatur & 4 quos 
Rette compoſitus quique Libellus habet. Þ 


Fach Plaintiff and Defendants Name, 
And eke the Judge who tryes the fame; 
The thing demanded, and the right whereby 
You urge to have it granted inſtantly : 
He doth a Libel right and well compoſe, 
Who forms the ſame, omitting none of thoſe 


But the particular form of a Libel, * conſiſts ig 


rais ſuficias the concluſion, which ( what it ought to be ) Faſs 


gus agend: im- 
plecrte reſulta- 


ze © id poſtea diſputes ; fo allo Myns. in Inſt. de Attion. At ths 
explicice inpro-day, ſuch reſpett is had to the concluſion, that it be 


battonibus de- 
clarars. We- : . 0 
ſemb.ubi . the Action is, though no name be expreſſed: Which 


n. 8. Ancho. ſeems to have bcen otherways formerly, at leaſt by 
conſil. 148.11.6, 


in Sect. huic autems n. 13, Juſtitut. de Action. copiou 
ſufficient to gather from its form, of what nature 


ti 


ha kc. wo PE ND 


J 
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the Law of ihe Codrces. To make this form the more 
dilucide and clear, we will diſpoſe it into an Argu- 
ment or a Syllogiſm, F i» Darii, which ſhall inf Lavf. c. 
ſhort comprehend the whole matter, and all the fem o, 
parts of a Libel. petition. n. 8. 


Every one who Defames an honeff Bla, 0. tant ro 
be Ecclefraſtically puniſhed. | 

A. G. hath Defamed a certain honeſt Man J. G. 

Ti herefore the ſail A. G. ovaht to be Fecleftaſtte 
'cally puniſhed. 


8. Civil Attions are either ſingular, general o r 
univerſal, as was ſhewn in the Practice. Thoſe 
Actions which are ſingular, are alſo either real, per- 
ſonal, or mixt as has been ſhewn. Now in a real 
Action, the next Cauſe, and not the remote, ought 
to be expreſſed, * as for example, I demand ten pound # x 245. bp. 
of 7itius which I ſent him, and I defire he may be*- 3- Moni. 
condemned. to pay me that Sum : Here now thee es 
Contract, or the lending Mony, is che next Cauſe Se#. omnium 
in a real Action, and it is the remote Caule in a per- © *: 
ſonal Action; for the Obligation or Bond ariſing ® '” 
from the Contract, is the next or neareſt Cauſe in 
a perſonal Attion, and the remote Cauſe in a real 
Action : Wherefore in a real Action, it you fay in 
your Libel, I ask ten pound of 77t;#s, which he owes 
me upon Bond; here your Libel is fo general, as it 
15 in danger of being, voided, if the Detendant ex- 
cepts againſt it : But if in this Attion, you fay on 
this manner, I ask ten pound of 7:7;us which I ſent 
him, . the Libel is dilucide, by your making men- 
tion of the next Cauſe: And fo obſerve the quite 

| Cc } con» 


| 
| 
| 
| 
| 
| 
| 
| 
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# Lanfr.ubs contrary in a perſonal Action. Þ But in a general 


ſupra. 5. 3, 
$, 6. 


4- or univerſal Judgment or Action, there 1s no need 


of mentioning any Cauſe. 
9. The end of the Libel is, that it may propound 


the Plaintiff; deſire, and inſtru the Judge and the 


Adverſary, as to the nature of the future Sute, and 
to be the foundation of Judgment : For both the 
Articles of the Proofs are to be accommodated to the 
form of the Libel, and the Sentence 1s to be pro- 
nounced according to the ſame. Wherefore to the 
intent that the Judgment be begun in due order, 
and be founded upon a certain thing, it is neceſſary 
that a Libel be given by the Plaintiff, though not 
admoniſhed thereto : The -Omiſſion whereot doth 
vitiate the proceedings. Whence a Libel is deſer- 
vedly ranked among(t the ſubſtantial Acts of the 
proceedings : For no Libel exiſting, the proceedings 
are rendered null, &c. | 

10. Agreeable to what has been ſaid, I will here 
obviate the form of a Libel, as it is offered before 
the Judge of the Eccleſiaſtical Courts. And in the 
firſt place, it muſt be drawn in the Name and Style 
of the Judge, as Alciatus has alſo obſerved in his 
form, ſet down in his Practice, at fol. 18. ( viz. ) 


In the Name of God Amen. Before you- the 
Worſhipful H. W. Dottor of Laws, Princi- 
pal Official of the Beautiful Confiſtory Court 
of York, &c. The Gas; of J. G. againſt 


A. G. &c. alledgeth and complaineth, and 


propoundeth, &c. 


Major Prc- mprimis, He doth Propound and Article, that 
Pofition. * the ſaid . G. was and is a Man very honeſt, juſt 


and upright, of good fame, life and honeſt conver- 
: | ſation, 


_—_— 
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ſation, aſperſed, deftamed, with no Crime ( at 
leait ſuch as is notorious ) except what 1s afterward 
mentioned, and is commonly reputed, had, named 
and eſteemed as ſuch, &c. 


7 


Item, That notwithſtanding the Premiics, the /*:1nor 7 r2 


- faid 4. G. out of a malign ſpirit, in the Months 22/7740. 


of A. M. F. &c. 1n this preſent Year, 1630. in one 

or other of the ſaid Months, within the Parith* of D. * Ri ug us 
at'oreſaid, or ſome other place within the ſaid Parith, -=_ as - : 
maliciouſly and out of an intent of Defaming and In- Sect. Milf, iS 
Juring the faid F. G. hath detamed and injured ltim, Seft. cunare 
and hath ſaid, uttered, &c. ſome Reproachtul and 
Defamatory words, of and againſt the faid 7. G. and 

eſpecially theſe words following, or the like in et- 

te |, (wiz.) the ſaid F.G. ſaid and reported (though 

fallly,) diverſe and ſundry times, or at leait once, 

ſpeaking to the ſaid F. G. thou haſt got a Wench 

with Child, &c. The Party doth Propound and 

Article, as to ſuch a time and manner of ſpeaking 

the words, &c. 


Wherefore Proof being made upon the Premiſes, The Cex- 


the Party of the faid 7. G. doth Requelt or Petition, c/uftor;. 


that the ſaid 4. G. for fucl exceſſive raſhneſs in the 
Premiſes, and concerning the fame, may be cor- 
rected and puniſhed according, to your pleaſure ; and 
alſo that he may be condemned in Charges, made 
and to be made in this Cauſe, on the behalf of the 
faid F. G. &c. [| Mynſinger in Inſt. de injuriis Sect. 
in ſumma concludes thus. Wherefore the Plaintiff 
defires that ( in order to repair his Fame and good 
Name, ) the Defendant afore-named, may be com- 
pelled by you, and your Definitive Sentence, to dif- 
own, confeſs and declare publickly, that the faid 

Cc 4 Defa- 
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| Defamatory. and Injurious words, were inadviſedly 
and againſt the truth, ſpoke and uttered by him, &c.] 
or otherways, that right and juſtice may be ad- 
miniſtred, &c. | 


I defire the Learned, candidly to accept and cen- 
ſure theſe my Endeavours, and pardon and amend 
' what is amiſs ; which TI ſhall own as a reward ſuf- - 
ficient : If any thing is well done, I give God the 
Glory; if ill, I willingly undergo the Shame. 
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Of the things contained in this 


BOOK 


THE FIRST. PART. 


Hat a Court is, and what Courts are here trea- 


ted of Chap.1.SeQ.r. 
The Days obſerved in theſe Courts for Judgment &.2. 


\f 1ts Original; and why its Offici- 

al is called the Dean of the 

Arches Ch.:. Q.1.N.x. 

The Court of the 5 Its Style how defined in gene- 
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|| The Cauſes uſually tryed in that 


| & Court N.3. 
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Court ; and the manner of al» 
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The manner of pro» 
ving Wills in 
eommon form. In 
which 7s confi» | 
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E 
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What a Will is $.2. N.1. 
What are the Conſtitutive or 
Eſſential parts of a Will N.2. 
What are the Accidental parts, 
and how it differs at this day 
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The Differences of Wills, many 
forts of which are abrogas» 
ted N.4. 
How the Will is proved in com- 
mon form, and how the Exe- 
cutor is ſworn N.s. 
No Executor named in the Will, 
to whom is the Execution of 
it to be committed N.6. 
The Executor being dead, who 


| 


Li 
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Of Adminiſtrations 
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dered 


— rt 


muſt prove this Will N.7. 


Flow the words Adminiſtra- 
tor, Qc. are to be underſtood 
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| What are the forts of Admini- 
firations here meant of N.z. 
By what courſe obtained, and 
the Oath taken by the Admi- 


. 


niſtrator N.z. 
What 
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What manner of | What the word C auſe ſignifies 
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Sute , and the | 
things then to be | a Term Probatory. What 6+ 


done. 


. 53097 


" What it is. When it ought to 
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The manner of requeſting the 
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ought not to be granted. How 
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underſtood. How the Cita- 
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what remedy 0.4. N.1 


The Defendant not anſwering ful 
ly, what remedy \.5.N.1,2 
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Witneſſes; what they aregvhen 
obtained, before whom to ap- 
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Proofs are, how manifold, &c. 
Ch.4. Q.1. N.1,2. 


| The manner of bringing in the 


Letters Compulſaries againſt 
the Witneſſes. How a Ci- 
tation viis & modis 7s re- 
newed, and the Term Pre- 
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ly, &c. The Fudge his Ore 
der init 9.4. N.1,2,3. 
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and the whole order and me-' 
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to it. The manner of get-, 
ting the Commiſſion ſub. 
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tu, &c. How the Commiſe 
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234252637 ,0,9 


How and when the Depoſitions 
are publiſhed ; when Witneſſes 
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ter Publication. Witneſſes 


may be corroborated, excepted | *\ 


0.6. N.1,2,3, 
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againſt, &c. 
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Of the Proofs. 


; \ k 


The Concluſion. 
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| Another ſort of Proof by Iiſtru- 
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ment. What they are, when 
and how Exhibited. The man- 
ner of getting a Term aſſigned 
to propound all Atts C7. 

| N 13233. 


' The Term aſſigned to propound 


all As, in order to a Cenclu- 

fron. The things Preparas= 
tery to a Concluſion: © VWite 

meſſes may be admitted, or 

rejected on the day aſſrgned, to 

propound all Ats. The Sup- 
pletory Oath ; what it is,aud 
when adminiſtred. The man- 

ner of propounding all Adcts, 

and getting a Term to cone 
clude; What Att induceth 
a Concluſion, and hew the De- 
fendant may hinder it Ch.s. 
; Q.r. N.1,2,3,4.5,6. 


What a Conclufron is, and when 


it may be ſaid to be conclu- 
ded upon ſome one particalar 
Article. The form of the 
Prodtprs concluding, and get- 
ting a time for Sen ence. 
What effett ſuch an Aſſigna- 
tion to hear Sentence ( the 
Adverſe Pariy not being ad- 
moniſhed, &c.) bath in Law. 
The manner of gtving informa- 
tions to the Fudge, &c.. \.2. 

N:1,2,344- 
D d What 


417. 


"i The INDEX. | 
"What it is, how manifold. What | © 
an Interlocutory Sentence or 
Decree is, _s when it hath 
the force of a Definitive Sen- 
| tence. Inwhat form the Sen- T 
tence ought to be drawn. The © 
form, time and place of Pro- 
nouncing the Sentence in pres 
'}F ſence of the Adverſe Party, 
| andbhis Proteſtation,&c. The 
manner of Pronouncing Sen 
tence in his abſence, on Pe 7, 
Of the Sentence to | malty,&tc.The manner of Offer- 

be Pronounced. | ing and Pronouncing two Sem 

| tences,and Compounding Char 

ges Ch.6. L1-N-t323-4,5-6 
The manner of demanding and 
' putting the Sentence in Exe- 
'} cution. Aﬀter how long af 
| time. How the Res judicata 
differs from the Sentence. 
How the Charges are taxed, 
and a Monition —__ _ 
manuer of making manife, 
| the irs = wh 
remedy againſt the Party re- 
fuſing to ſatisfie the thing ad} ( 
© Judged Y.2.N.1,2,3,4,5,6] 


Y - ——— 


THE 


+5) @ QbV1 
a” 


— 
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THE FOURTH PART. 


| The whole order of Proceeding in Summary Cauſes. See 


Ch.1,2.\.1,2. 


Of the Sentence in theſe Cauſes. When concluded, &c. 


Ch.z. $.1. N.1t,2,3. 


* How Sentence muſt be drawn and pronounced in Plenar 'Y, 


. as well as in Summary Cauſes, if the Defendant dies 
after Sentence is conteſted N.4. 
The Proftors Petition, in order to have the Execators 
o# Adminiſtrators called to Sentence Executed N.s 


__— 


——_— 


THE FIFTH PART. 


Of Appeals. 


© The manner of Proceeding in 


Cauſes of Appeal in "general. 
What an Appeal is. How 
many ſorts of Appeals ; when. 
an Appeal is permitted. It 
is Lawful to Appeal from the 
Dean of Shoram, &c. to the 
Official of the Arches. The 
manner of receiving and pro- 
ceeding in A von 4 made to 
the Srch-bifhip of Canter- 
bury, and their granting In- 
hibitions ; ayd ts thoſe In- 


 hibitions are, and what they 


onght to contain ; how Eerti- 


fied, &c. The manner of re- 


ceiving and proſecuting of Ap- 
Dd 2 peals 


The INDEX 


peals to the Kings Majeſty Gee. 
Ch.r. $.1. N.1,2,3,4,5,6. 
What are thoſe four times con- 


fidered in Appeals, and how 


Of Appeals. 4 y.2. N.1,243,495- 


Appeals, you may fin 


$3.46 
| Alſo Appeals from a Sentence, 


| and from Grievances Ch.2,3. 
£ $.1,2, 


THE SIXTH PART; 


Matrimonial Contrafts and Divorces Chr. Q.1,2. 
Contempts againſt the Feclefiaſtical Laws and Magj- 
ſtrates Ch.z Q.1. 


Accounts. The manner and order of calling Executors 
and Adminiſtrators to Accounts, &c. Ch.3. $.1. 
Legacies. The whole order of ſuing for, and recovering 
them «4+ J.1, 
Tithes. The whole order of ſuing for, and recovering 
. them Ch.s. Q.r. 
Defamation. The whole order of proceeding in C auſe 
of Defamation | Ch.6. Q.r. 
Double Quereles. Their difference, and the whole or- 
der of proceeding in them Ch.7. Q.1. 
Right of Patronage. What it is, and the whole order 
of conteſti þ the ſame Ch.8. Q.1, 
T7, emerary ca The whole order of pro- 
ceeding againſt them Chg. 9.1 


Di- 


"—— 


Appeals are interpoſed, &c. 
The whole order of Proceedin "g i | 


$ 


The INDEX 


Cc. Dilapidation. The whole order of proceeding in this 
6. Cauſe | Ch.1o.4.r. 
| Search. The whole order of Searching the Records or 
on Writings in a pablick Office Chr... 
cc Wids. The manner and order of oppoſing, and proving 
$5 them, ini Solemns Form of Law .I2. \.r. 
in | 4 Community; as a College, or Corporation, &c. The 
at whole ns of ſuing them Ch13. $1. 
5. 

14 — 

3: 


2. THE SEVENTH PART. 


— | The whole order of proceeding in Criminal Cauſes, by 
way of Inquiſition, Accuſation, and upon the Preſent- 
ments of the Church-wardens Ch.1,2,3. 
The manner and order of Confirming a Biſhop, &c. Ch.4. 


_ 


Fees taken and accounted due in the Courts of the 
Arch-biſhops of 7ork, according to a Table | 7, 
allowed of in the x3. of Queen Elizabeth, 


W 
To the Judge. | 
| j , . T1 
P2* every Probate of a Will and every Ad. 5s. d. 
mmiſtration 2. 1,4 F 
For the Reſpite of an Inventory I. ©. ' 
For every Tuition or Curation 6, o. | © 
For aqvoey can made by one above 14 and u#der | ** 
21 Nears x. o. | 7 
Fer founding the Þ Prerogative Turiſdidtion I, ©. 
To the Regiſter. 
For every Probate of a Will and every Adininiftratin 3. 6. | 7 
For the tn and every ny or encred 2. a 
For Reſpite of an Inventory . ©. 
For every Tuition or Curation 4- 8. pF 
For the Eleftion of @ Curator made as above * 0. 


For the Tuition Bond T 
bor ingroſing Wills aud Inventories, they take =p fo oe 


For —_ whether to prove = or 
ons, QC. they take for Judge An mare » 1, wo 4s _ 


Fn hes ſaid don Y 
any of the aforeſaid things are Rural — et 
due to the Rural reday fo thoſe 7 3. 
For Copies of Wills and Inventories to the Regiſter by th T; _ 


Fees , there is 
"Any oo wo — 2+ 


For every ſearch alſo in the ſad Courts the wr go bas 1. o. 


For fogrrs + the Prerogative Furiſdittion when @ Will is proved 
ation granted, wpon bona notabilia x. o. . 


Inſtead 


—_EzLELS. 


tb —— 


DD — 


0 GEE 
— 


Inſtead of the aforeſaid Fees they take at this day, 


To the m—— for an Adminiſtration where the Eſtate is _ 
Is. © 

with lots from 3104 was (at 1 booed) 5 

compaſſion to one of the Commiſſaries ( of t Arch-bt- 

ſhops ) his neceſſuous rags po Ar and 
other Officers to be impoſe | 


. The fo nia now recerue ps my jg Probate and an——_ 


F- 
Copies of Wills and Iroentories, the "IO: Fg 
we er pts rr drabag 4 6. 


Br a fend 4s Bonds they +9 - 3. in 
or 4 , 4s they tell you , you I. 
Th fag of th 7 af bn2.ra to way ers is, beccuf 


eat Fines to the Arch-biſhops for their Places ; and 
Gaia: were 16 terms of Tears to Deputies, for great Fines : 
ave 0 way to raiſe their Moneys, but by 

co ata mg roo arhos body ni the Country. 

If an Adminiſtration ( wherethe Eſtate is above 401. ) is grat- 
ted by a Rural Dean; be makes the our Chbb, bi 
os mee FA and F 5. and 6 iy x ndge 

"Regiſter ) for a 85. 0 that! 
ShdoChrgis he iryCars wil whep 14.1 0s. Tod. 

There, are many other Fees, oe ies of Aﬀts, of 
Witneſſes, and ſeveral things in toro : Brace Fx qyer which 
might mdeed be ya yr. Fee tothe Appayators,$C hut theſe 
are moſt remarkable and obvious to Pulgar ; FE fo 
f wy po yay nile 7 aber ns - 

aſt deſs any, r rig pp 
pw, _ _ —_— all t rom exclamations 


| ( theſe Courts are dail accuſed of ) by re: 
wing the Canſe of ſuch Owtcryes. 


ERRATA. 


ERR & EF A 


P2oroin the margine r. tefland. p. 18 in the margine r. ſententia ex- 
commun. P. 19. 1.26. blot out the word [ year.] p. 20: 1.27. r. lies.p, 
_241. the haſt r. Antecedent cauſe. p,32. in margine r.Elementa juriſprud 
P- 33. Lthe laſt r. thence. p.39.l. 10. r.incur 1; 12. r.fignificavit. þ. 46:1 
9.r.be Excommunicate.p. 41.1. 6 r. very.p.,45. 1.4,r.cite the Deferidant, 
© p.5.41.'3tT. dilarro delibrrativa. p. 55-1.9. r:the action. in the margine 


r. eeſtamentarins, p« 76. in margine r, Specal. de hatss conteſt. p.79..1.1Y 


r, ſubſtantial. p. $9. 1.7. r.calumny.p..94- 1. 37: r. to give. p.,107 .L. the 
lajt. r. mutatss mutandis. p. 102.1. 22..r.the Petition of the ProCtor.p. 
tos. 18. r. not acce hy. 116, 1, 36.7. be: p. 116. in margine.r.pr0, 
preceden.ad formam Furaments teſtrum:\.12. r:theſe words with a\pares 
theſis '| in the preſence: of. the Adverſe Party. Þ p. 134.1. I2.80ccurs. p. 
14% in the margine+r. He exceptionea furmuniur 4 circumfhants per 
fone a qualitate. p.141.1.46,and 17. blot,qut the words | In which caf 
the Act of Court or Alle T_ inſtead whereof x. [after this manner 
(Scil. ) ih the preſetice the Oc. ] 1.18: r. Patty excepting. Þ. 145. 
-21:.x. Defendants reprovatory, Oe. p: 156. L £5.r. accepts 1, 31. r.thi 
«may ſuffice. p. 162.1:1$. r. deformity. p.;164:\k. 16-r. incentain Peti- 


— _ 


tion, p. 166, 1. 19, r.:that word { Juſtice )-ſ01jof his, ©c, p, 17e, |. 27. 
r. poſſefſeth that determination”; for a.Sentenee, Ec. p. F: 1. 26-+ 
his preſence. p: 195... 27.r. I ſue. p. 186. in margine r, Mynſ, cent. 1 

_ obſ. 31, cent. 3. p. 198, in margine. r. o-do Cam: p. 206: 1.39: r. #/e.p, 
209.1-29, r. to the Judge. p,'26t-1, 89: x. relided. p: 305: Þ 10. r. the 
Deceaied had. nat. pi3140k 21 .r. portable. L224. r. Sucth an Executor, 
.P\3ig4.b 34. r. their contempt, far \gQ&. \ahPearingy P. 323» 1+ 32.7. 
accepted. p. 335+ L 1:r, cannot. 1, 2:r, in the 1 SeR. of the 4.Chapter. 
p- 344- 1. 9. r, Almighty God. p. 357. inmargine r. one of the Clarks, 
&c. p. 377. 1: 34.7; accept. þ: 337: 1. 13! rhens! p. 339. 1.3. r.Phintiff. 
- ANo where it's miſÞriatell't Barrolius b. Bros. Where its" Vhur ad 
: ieſemb. r. Hahn ad Waſensb. Ke 0x Vr » Har 
. Errata quelibet alia {Trims ſeripes anconſaltvve emiſſa) .6angide 4 


lettore emendata, grate as Amntare ſang ſemper agne/cenda, 


